Taxation (International Taxation,
Life Insurance, and Remedial
Matters) Bill

Government Bill

As reported from the Finance and
Expenditure Committee

Commentary

Recommendation

The Finance and Expenditure Committee has examined the Taxation
(International Taxation, Life Insurance, and Remedial Matters) Bill
and recommends that it be passed with the amendments shown.

Introduction

The Taxation (International Taxation, Life Insurance, and Remed-
ial Matters) Bill introduces changes to many areas of the current tax
laws. The bill provides for the reform of the international tax rules,
among other measures introducing a tax exemption for the foreign ac-
tive income of controlled foreign companies' (CFCs), and exempting
most foreign dividends received by New Zealand companies from
tax. This reform aims to allow New Zealand residents with active

' A controlled foreign company is a foreign company controlled by New
Zealand residents.
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businesses in overseas markets to compete on an equal footing with
their competitors.

The bill would align life insurance taxation rules more closely with
the actual profits of term life insurance business, and extend port-
folio investment entity rules to life insurers’ savings products. It in-
cludes changes to the income tax rules for petroleum mining, such
as ring-fencing deductions for petroleum mining undertaken in a for-
eign country through a branch, removing the distinction between on-
shore and offshore development, and introducing a reserve depletion
method for deductions.

The bill would introduce a voluntary payroll giving scheme, which
would allow employees to make regular payroll donations from their
pay and to enjoy the relevant tax benefit immediately rather than at
the end of the tax year. It contains specific tax rules for the treatment
of honoraria and payments to reimburse expenditure incurred in vol-
untary activities. It would also clarify the tax treatment of relocation
payments and overtime meal allowances for employees.

This bill would amend the Goods and Services Tax Act 1985 so that
loyalty programme operators could defer the imposition of Goods
and Services Tax (GST) until loyalty points were redeemed. The
amendments to the Goods and Services Tax Act 1985 would also al-
low certain exported second-hand goods, which were not to be re-im-
ported into New Zealand, to be zero-rated if the exporter had claimed
a second-hand goods deduction.

The bill includes remedial amendments to the tax pooling rules in the
Income Tax Act 2007, the tax rules for portfolio investment entities
(PIEs), and the tax rules for offshore portfolio investment in shares.
They aim to ensure that the legislation reflects the original intent of
the rules.

Numerous other changes are also proposed in this bill. For example,
the bill would reform the definitions of “associated persons” in the In-
come Tax Act, and provide for the taxation of emission units arising
under the Climate Change Response Act 2002 and of grants made
from the Screen Production Incentive Fund announced in Budget
2008.

In addition to these changes, the Minister of Revenue released Sup-
plementary Order Paper 224 to the bill and asked us to consider it.
Supplementary Order Paper 224 provides for new rules relating to
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stapled debt securities’ tax treatment, which would not apply to debt
securities stapled before 25 February 2008. We agreed to consider
this supplementary order paper alongside the main bill, and have in-
corporated in our recommended amendments those portions of the
supplementary order paper with which we agree.

The depth and breadth of the bill

The proposals contained in the bill are significant and complex, and
cover a wide range of taxation issues. The size of the bill, and the
depth and breadth of the material it covers, have made our consider-
ation more difficult than it might have been otherwise. In trying to
meet the report due date for the bill, we and our committee consid-
eration processes have been put under considerable pressure. We do
not consider it desirable to put a number of very distinct and signifi-
cant proposals into one bill simply because they relate to one area of
law. In future, we would prefer to see such proposals introduced to
the House as separate, more manageable bills. If such proposals are
not divided sensibly, the House might wish to accord significantly
more than the usual consideration time to committees charged with
considering such bills. Ministers should remain mindful that if de-
partmental advisers are appointed to advise committees on such bills,
they will need to meet committee deadlines and information needs
under pressure.

We wish to thank our independent specialist advisers for the signifi-
cant role they have played in our consideration. We have relied heav-
ily upon them for assurance about certain aspects of the bill and the
amendments we are proposing.

Technical amendments and focus of our commentary

The bill proposes a raft of technical amendments, on which we make
no comment in this report. We understand that tax practitioners
and Inland Revenue Department field staff frequently propose such
amendments as they recognise the need for them in the course of
using tax legislation.

This commentary sets out only the key amendments we propose and
addresses the main issues that we considered. It does not cover minor
or technical amendments.
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Application dates

We recommend amendments to change the application dates for pro-
visions proposed in the bill. The bill as introduced sets dates that do
not allow sufficiently for the progress of the bill through Parliament.

We considered this matter very carefully. We received communica-
tions from the Minister of Revenue, and sought advice and options
from advisers on appropriate application dates for various provisions.
We appreciate that there are trade-offs between the various options.
On balance, we agree with the recommendations from the depart-
ment.

The key changes we recommend to the application dates of specific
provisions in the bill are set out below.

International taxation provisions

We recommend that the new international tax rules apply to all tax-
payers from the 2010-2011 income year. We also recommend that,
for the 2009-2010 income year, the new international tax rules apply
to taxpayers with balance dates on or after 30 June, while the exist-
ing international tax rules continue to apply to taxpayers with balance
dates before 30 June.

Our recommended application date for the new international tax rules
would provide certainty for all taxpayers for the 2009—2010 income
year, while allowing at least some taxpayers to benefit from the new
rules at the earliest opportunity.

Life insurance

We recommend that the new rules on the taxation of life insurance
business apply from 1 July 2010 generally. This application date is
intended to allow all life insurers sufficient time to develop adequate
systems to comply with the new rules.

We recommend that life insurers be given the option of applying the
new rules on the taxation of life insurance business from the begin-
ning of their income year, if that year includes 1 July 2010. This flex-
ible arrangement would allow life insurers with balance dates earlier
than 30 June 2010 to provide extended PIE benefits to their policy-
holders at an earlier date. It might also reduce the compliance costs
for such life insurers.
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To complement the previous recommendation, we recommend that
a life insurer who elects to apply the new rules on the taxation of
life insurance business from the beginning of their income year be
permitted to choose to apply the new grandparenting provisions from
the beginning of the same income year rather than from 1 July 2010.

Associated persons

To ensure that the amendments to the definitions of “associated per-
sons” would not have a retrospective effect, we recommend that the
general application date for these amendments (excluding those in
the land provisions) be deferred to the 2010-2011 income year and
the subsequent years. We recommend that the amendments in the
land provisions, except for section CB 11, apply to land acquired on
or after the date of enactment. We recommend that the amendments
in section CB 11, which relates to disposal of land within 10 years
of completing improvements, apply to land on which improvements
started on or after the date of enactment.

Portfolio investment entity rules

We recommend amending clause 2 to defer the application date for
the rewritten PIE rules from 1 April 2009 to 1 April 2010 generally.
This would prevent these rules from being applied retrospectively.

Film production and Government funding

We recommend that amendments be made to defer the application
date of the proposed changes to the tax treatment of the Large Budget
Screen Production Grant payment. We recommend providing that the
proposed changes apply if the final application for the grant is made
on or after 1 October 2009, except when the project incurred at least
$3 million of film-related expenditure by 1 July 2008. We believe that
deferring the application date would give the film industry sufficient
notice of the proposed changes, and would prevent an unnecessary
erosion of the revenue base of film projects that have already incurred
significant expenditure.

We recommend amending clause 2(18) to defer the application date
of the scheme for deducting Screen Production Incentive Fund pay-
ments to 1 January 2010. This deferred application date would pre-
vent existing film productions that have received such payments from
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being caught by the new tax deduction rules, giving them certainty
about their tax treatment.

We recommend that the application date of the proposed informa-
tion-sharing and secrecy provisions between the Inland Revenue De-
partment and the New Zealand Film Commission be deferred from
1 July 2008 to the date of the enactment of this bill. We consider it
inappropriate to apply these provisions retrospectively.

Payroll giving

We recommend that the application date for the proposed provisions
for the payroll giving scheme be postponed from 1 April 2009 to
three months after the enactment of the bill. We believe this would
give employers and the Inland Revenue Department sufficient time
to roll out the systems for implementing the scheme.

Other commencement dates

We recommend amendments to change the proposed commencement
dates of other provisions in the bill, such as those relating to Kiwi-
Saver, Niue development, recognised seasonal workers, tax pooling,
and transitional ICA penalties, to ensure that these provisions would
operate effectively and be applied appropriately. Most would come
into effect on the date of Royal assent. We have not recommended
changes to the commencement dates of provisions relating to stapled
stock, petroleum mining, emissions trading, general insurance, bank-
ing continuity, charitable donee status, tax recovery arrangements,
tax depreciation rules, relocation payments and overtime meal allow-
ances, reimbursements and honoraria paid to volunteers, research and
development tax credits, and GST and remedial amendments. We
consider that the application dates contained in the bill as introduced
are appropriate in respect of these provisions.

Raising certain tax thresholds

We recommend deleting provisions regarding changes to tax thresh-
olds for small and medium-sized enterprises (SMEs) from this bill.
We examined these provisions when considering the Taxation (Busi-
ness Tax Measures) Bill, which was subsequently enacted in March
2009. The Taxation (Business Tax Measures) Act 2009 has rendered
the similar provisions in this bill redundant.
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Income Tax Act definitions of “associated persons”

The bill proposes changes to the definitions of “associated persons”
in the Income Tax Act. The changes introduced in this bill are in-
tended to address weaknesses in the current definition (which is used
mainly in an anti-avoidance capacity), which primarily affect its ap-
plication to land sales. The bill proposes the implementation of a
tripartite test, which would associate two persons if they were each
associated with the same third person. It also introduces new tests for
the application of the definition in relation to trusts, and sets out new
rules for aggregating the interests of associates to prevent the tests for
associating two companies and a company and a person other than a
company being circumvented by the fragmentation of interests and
their distribution among close associates.

We recommend a number of amendments to reduce uncertainty and
narrow the scope of the proposed tests. We are concerned that the
tests contained in the bill as introduced could inadvertently capture
those involved in truly arm’s-length transactions. The amendments
we propose are meant to give effect to the policy intention of captur-
ing non-arm’s-length transactions, whilst not applying more widely
than necessary to protect the tax base. We examined these amend-
ments in detail, and tested examples against the proposed amend-
ments, to ensure that the policy intent of the provisions is being given
effect without capturing circumstances or individuals that are not in-
tended to be captured. The amendments we recommend would en-
sure, for example, that person A and person B would not automatic-
ally be associated persons where person B was a property developer
and they both held a 50 percent interest in a company, but each per-
son would be associated with the company itself (new section YB 14
in clause 414). An adult child would not be associated with a par-
ent’s spouse or the spouse’s company under compliance cost savings
provisions (new sections YB 3 and YB 4 in clause 414). The key
amendments we recommend are described below.

Limitation of tripartite test

We recommend narrowing the scope of the tripartite test in proposed
section YB 14 of the Income Tax Act (clause 414) to make it apply to
two persons only if they are each associated with the same third per-
son under different associated persons tests in clause 414. Further-
more, we recommend amendments to ensure that the tripartite test
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would not apply if two persons were both associated with the same
third person under any of the companies-related associated persons
tests in proposed section YB 2 or YB 3.

We note that narrowing the scope of the tripartite test would comple-
ment amendments we recommend to proposed sections YB 2, YB 3,
YB 5, and YB 6 of the Income Tax Act (clause 414).

Limitation of the test associating relatives

We recommend amending proposed section YB 4(4) (in clause 414)
to ensure that a person would not be associated with another person
where that person could not be reasonably expected to have know-
ledge of the existence of the other party and/or their relationship to
that party. We consider it undesirable for such people to be captured
by the definition of “associated persons”.

Companies as associated persons

We recommend creating an additional exception to the test in pro-
posed section YB 2 of the Income Tax Act (clause 414), which de-
termines whether two companies are associated persons. This ex-
ception would provide that the test would not apply to a company
that is a PIE or that is eligible to become one, for the purposes of the
land provisions in the Income Tax Act. This amendment would pre-
vent a widely held fund from being adversely affected by the test in
proposed section YB 2 because of the personal land dealings of the
directors of the fund.

Trustee-for-relative test

We recommend that the associated persons test in proposed section
YB 5 of the Income Tax Act (clause 414), known as the “trustee-for-
relative test”, not apply for the purposes of the land provisions. This
would align it with the other beneficiary-related associated persons
tests in proposed sections YB 6 and YB 9, neither of which would
apply for the purposes of the land provisions.

We recommend that energy consumer trusts established under the En-
ergy Companies Act 1992 and unit trusts administering bonus bonds
be excluded from the trustee-for-relative test in proposed section YB
5 of the Income Tax Act (clause 414), and the trustee-and-beneficiary
test in proposed section YB 6 (clause 414). These trusts are public
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in nature and do not pose a risk to the tax base. The tests in proposed
sections YB 5 and YB 6 are aimed at private rather than public trusts.

Charitable purposes

We recommend not treating “charitable organisations” (as defined in
section YA 1 of the Income Tax Act) as beneficiaries for the purposes
of proposed sections YB 6 and YB 9 (section YB 16(2) in clause
414). This would ensure that trustees and settlors of trusts would not
be treated as associated persons simply because the same charity was
a beneficiary of their trusts. We recommend that proposed section
YB 7 of the Income Tax Act (clause 414) be amended to treat two
persons who are in a marriage, a civil union, or a de facto relationship
as the same person for the purpose of identifying a common settlor.
We consider this amendment necessary to preclude the possibility
of circumventing the proposed definition of “associated persons” by
the use of “mirror trusts”. A “mirror trust” is a family trust settled by
one spouse for the benefit of his or her spouse while the latter settles
another family trust for the former.

We recommend that an exception be created exempting charitable
trusts from the associated persons test for a trustee and a settlor in
proposed section YB 8 of the Income Tax Act (section YB 8(2) in
clause 414). This would prevent donors to charitable trusts from be-
ing treated as being associated with each other. We consider such
an assumption of association would be impractical and inappropri-
ate, and do not consider that excluding charitable trusts from the test
would pose a risk to the tax base.

Employee trusts

For consistency, we recommend amending proposed section YB 15
of'the Income Tax Act (clause 414) so that the test in proposed section
YB 11, which provides that a trustee of a trust and a person who has
the power of appointment or removal of the trustee are associated
persons, is subject to an exception for certain employee trusts. We
note that the other trust-related associated persons tests in clause 414
are subject to similar exceptions.
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Partnerships

We recommend that proposed section YB 13 of the Income Tax Act in
clause 414 be deleted to ensure that, in general, a partner could not be
associated with the associates of the other partners in the partnership.
However, we note that an associate of a partner, such as the spouse of
a partner, would still be associated with the partnership under the tri-
partite test in proposed section YB 14 (clause 414), which associates
two persons if both of them are associated with the same third per-
son. For example, a partner’s spouse, who was associated with the
partner under the proposed section YB 4, and the partnership, which
was associated with the partner under YB 12, would be associated
under the tripartite test.

We recommend that proposed section YB 12(2) of the Income Tax
Act (clause 414), which creates an exception to the primary test for
associating a partnership and a partner in proposed subsection (1),
be amended to limit the exception to limited partners only and not
general partners in a limited partnership. We consider that this would
render proposed section YB 12(2) consistent with current section YB
16(1B) of the Income Tax Act.

We recommend that the proposed removal of the associated persons
requirement from the dividend and fringe benefit tax rules, as set out
mainly in clauses 11, 41, and 183 of the bill as introduced, not pro-
ceed. We are concerned that such a removal could have far-reaching
consequences for various arrangements that are neither sharehold-
ing nor employment relationships, such as an agreement between a
plumber and a bricklayer to use each other’s tools without making
payments. Under existing rules, if a person is not a shareholder or
associated with a shareholder, he or she does not need to be con-
cerned with the dividend rules. Conversely, the proposed amendment
in clause 11 would make it uncertain whether a person would have
tax obligations in relation to dividends if he or she received free ser-
vices from an unassociated person. We consider that this uncertainty
outweighs the potential advantages of the proposed amendment.

International tax rules

The bill introduces a new approach to taxing foreign companies that
are controlled by New Zealand residents. The key features of the new
approach include an active income exemption for controlled foreign
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companies (CFCs), interest allocation rules for CFCs, repeal of the
grey list exemption, and repeal of the conduit rules, which exempt
from tax the proportion of a CFC’s income that is attributable to for-
eign shareholders.

Signposting provision

We recommend the inclusion of new clause 116B, which would insert
new section EX 18A into the Income Tax Act. Our recommended
amendment would ensure that key provisions relating to the CFC
rules (including the application of formulae for the calculation of
“attributable CFC income” and of “attributed CFC income or loss”,
and the rules for determining whether a CFC is a “non-attributing
active CFC”) were set out clearly in one place in the legislation.

The provisions in the bill relating to CFCs are complex, and would
be contained in a number of separate sections in the Income Tax Act.
Our amendment is intended to make the CFC rules more accessible
by providing clear guidance on where relevant rules can be found.
We encourage the use of such “sign-posting” provisions in any legis-
lation that proposes the introduction of a complex set of rules located
in multiple provisions.

Exemptions from requirement to attribute (active business test)

We recommend some technical amendments to the accounting-based
active business test for CFCs in proposed section EX 21E of the In-
come Tax Act (clause 123), to reduce the cost of applying the test.
We note that accounting information would have to be adjusted be-
fore it could be used in the test proposed in the bill as introduced, and
are concerned that such adjustments might not be straightforward in
certain circumstances. In our view, if our recommended amendments
were made, taxpayers would be able to make more use of unadjusted
summary financial reporting information when applying the test.

We recommend amendments to sections EX 21C(9) and EX 21E(13)
(clause 123) to ensure that taxpayers are able to rely upon detailed in-
formation taken from a financial report prepared in accordance with
International Financial Reporting Standards (IFRS) or their equiva-
lent (IFRSE) or Generally Accepted Accounting Principles (GAAP)
as correct for the purposes of the accounting-based active income
test. We recommend that an unqualified audit opinion be taken as
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evidence of compliance with the applicable accounting standards, un-
less there is a reasonable suspicion of fraud, intent to mislead, auditor
incompetence, or lack of auditor independence. We also recommend
that the accounting-based active business test be allowed to be used
only for accounts that have received an unqualified audit opinion.
The combined effect of these recommendations would be that tax-
payers using the accounting-based active business test should nor-
mally be able to rely on accounting information that had been used
to prepare audited financial reports. These recommendations are in-
tended to reduce the compliance costs for taxpayers who use the ac-
counting-based active business test, as they would not normally have
to undertake detailed calculations to ensure that detailed information
taken from the audited accounts indeed complied with the applicable
accounting standards.

We recommend that an anti-avoidance rule be introduced and apply
only to prevent taxpayers from manipulating the accounting-based
active business test. We recommend that this rule apply only when an
arrangement was entered into with a purpose, not merely incidental,
of'enabling a CFC to satisfy the accounting-based active business test
(section EX 21E of the Income Tax Act (clause 123)). The proposed
amendment reflects language linked (through the definition of “tax
avoidance arrangement”) to the general anti-avoidance provisions in
section BG 1 of the Income Tax Act. The amendment we propose is
general and would capture, for example, situations where taxpayers
use loans (or make financial arrangements) between related parties
with different functional currencies to shelter passive income.

Consolidation in the active business test

Under proposed section EX 21D of the Income Tax Act (clause 123),
taxpayers would be allowed to consolidate certain CFCs for the pur-
pose of the tax-based active business test. In the bill as introduced,
consolidation would be permitted only when the taxpayer had a vot-
ing interest of more than 50 percent in each of the CFCs that were
to be consolidated. However, we consider that the term “income in-
terest” would be more appropriate than “voting interest” in this con-
text because it is income interest that gives rise to attribution of CFC
income, not voting interest. We therefore recommend that, for the
purpose of the tax-based active business test, consolidation be per-
mitted only when the taxpayer has an income interest of more than
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50 percent in each of the CFCs to be consolidated (section EX 21D
of the Income Tax Act (clause 123)).

We recommend that proposed sections EX 21D(1)(a)(ii) and EX
21E(2)(b)(ii) of the Income Tax Act (clause 123) be removed. This
amendment would ensure that consolidation for the purposes of the
active business test would be allowed only for CFCs that were liable
to tax in the same jurisdiction.

We also recommend amending proposed section EX 21D(1)(c) of the
Income Tax Act (clause 123) to clarify that taxpayers would not be
required to produce consolidated financial accounts in order to group
CFCs for the purpose of the tax-based active business test.

Personal services income

We recommend amendments that provide that income from personal
services which are not essential support for a product supplied by the
CFC are attributed, but then disregarded for the purposes of the ac-
tive business test (clauses 25, 66, 119, and 123). These amendments
would ensure that entities that were set up to shelter personal services
income earned by New Zealand residents from New Zealand taxation
would always be subject to attribution on that income, but would still
be able to qualify as a non-attributing active CFC in respect of their
other income. We considered recommending that a CFC fail to pass
the active business test if it received any income from personal ser-
vices, but considered that the cost for businesses to comply with such
a measure would be too great.

Currency rules for the active business test

We recommend that proposed section EX 21 of the Income Tax Act
(clause 122) be amended so that the currency conversion rules in
existing section EX 21(4) would also apply to section EX 21D. The
effect of this recommendation would be that, for the purposes of the
tax-based active business test, taxpayers would be given the option of
calculating the gain in a foreign currency and converting it into New
Zealand dollars in accordance with the rules applicable to section EX
21. In the bill as introduced, taxpayers would instead be required to
use the functional currency of the CFC concerned, but we consider
that more flexibility is desirable. This amendment would also reduce
fiscal risk and ensure more consistency between the calculation of
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passive income in the tax-based active business test and in attribution
of income.

Attributable income

Under the proposed rules, if a CFC failed the active business test, its
passive income must be attributed to the New Zealand shareholders.

We recommend that a royalty payment received by an upper-tier CFC
from a lower-tier CFC be treated as active income, as long as the roy-
alty payment was derived from a non-related third party (section EX
20B(5)(d), clause 119). We acknowledge that there might be valid
commercial reasons for using a CFC as a vehicle for repatriating the
third-party royalty payments to the New Zealand resident company,
for example, where a company had structured itself in such a way
that its intellectual property was held in a separate subsidiary.

We recommend amending proposed sections EX 20B(5)(c), (7)(c),
and (12)(a) of the Income Tax Act (clause 119) and the definition of
“associated non-attributing active CFC” under proposed section YA
1 (clause 408). These amendments would allow an active CFC to pay
royalties, interest, and rent to an associated CFC (such as a holding
company) without the associated CFC having to recognise any pas-
sive income only if the CFC and the associated CFC were liable for
tax in the same jurisdiction. This would prevent the possibility that
income of an active business might not be taxed in any jurisdiction.
For the same reason, we recommend amending proposed section EX
20B(7)(a) and paragraph (b) of the Income Tax Act (clause 119) to
ensure that the exemption for rent from property in the CFC’s juris-
diction would be available only to CFCs that were liable to tax in the
same jurisdiction.

We recommend amending proposed section EX 20B(3)(k) of the In-
come Tax Act (clause 119) to clarify the policy intent, which is that
passive income should include income derived from the disposal of
revenue account property held by a CFC that is used to derive at-
tributable income.

We recommend amending proposed section EX 20B(3) so that in-
come from the disposal of share options held on revenue account
would be treated as an attributable CFC amount. We note that this
would be consistent with the treatment of income from the disposal



Taxation (International Taxation, Life
Commentary Insurance, and Remedial Matters) Bill 15

of shares held on revenue account, as provided for in proposed sec-
tion EX 20B(3)(1).

Net attributable CFC income or loss

We recommend allowing a full deduction for the interest paid by a
CFC for a loan that is on-lent to associated CFCs (clause 119). With-
out this amendment, the rules on interest expenditure incurred by
CFCs (sections EX 20C to EX 20E) would mean that multinational
companies controlled from New Zealand could be liable for more tax
if they borrowed loans for the group and on-lent them to operating
subsidiaries than if their operating subsidiaries borrowed directly.
We recommend amendments to the rules for excessively debt-funded
CFCs in clause 119 (proposed sections EX 20D and EX 20E of the
Income Tax Act), to reflect the policy intent of these provisions. It
is intended that, when a CFC is excessively debt-funded, its interest
deductions should be capped at the amount that would be determined
by apportionment by reference to the assets of all the CFCs of the
interest holder. Therefore, if a CFC with mainly attributable assets
were excessively debt-funded, interest deductions would be limited
by reference to the offshore asset mix of the group as a whole.

Interest allocation rules

In the bill as introduced, the proposed interest allocation rules have
features intended to mitigate any adverse eftects of the provisions on
SMEs. For example, there is a minimum threshold of $250,000 for
interest deductions, below which the interest allocation provisions
would not apply (proposed section FE 5(1B)(b)(i) of the Income Tax
Act, clause 158).

We recommend that the minimum threshold for interest deductions
be raised to $1 million. We also recommend that the impact of the
interest allocation rules be mitigated for firms that breach the 75-per-
cent-debt-percentage safe harbour and have interest deductions of be-
tween $1 million and $2 million. These changes would be achieved
by the proposed amendments to section FE 6 (clause 159). These
extensions of the concessions are recommended as a result of discus-
sions between our specialist advisers, the Inland Revenue Depart-
ment, and accounting firms. We understand that they are designed to
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mitigate much of the adverse effect of the interest allocation provi-
sions on SMEs as they expand overseas.

Foreign dividend exemption

We recommend that fixed-rate foreign dividends and deductible for-
eign dividends be treated as non-exempt dividends (clause 32), rather
than as interest or financial arrangement income, as proposed in the
bill as introduced. We consider that, if our recommendation is not
adopted, compliance costs could be increased and existing commer-
cial arrangements jeopardised.

Transitional and consequential matters

To reduce compliance costs and make the rules easier to apply, we
recommend that the transitional rules for historical losses and histor-
ical foreign tax credits (clauses 220, 220B, and 253) be amended.

To reduce complexity, we recommend that there be no requirement
for historical losses and historical foreign tax credits to be used first
against non-attributable income or notional tax on such income. To
reduce compliance costs, taxpayers would be allowed to elect to con-
vert all historical losses and historical foreign tax credits into new
losses and credits, using figures from the two preceding years, sub-
ject to certain constraints. Such an election would be irrevocable,
would be made on a jurisdiction-by-jurisdiction basis, and would ap-
ply to all New Zealand companies in the same wholly-owned group.

At any time, a taxpayer would be allowed to elect not to carry forward
historical losses and credits from a particular jurisdiction.

In addition, taxpayers would be able to use information from CFC
accounts for the purposes of calculating the appropriate reduction in
historical losses and credits, rather than being required to calculate
the old measure of branch equivalent income for entities covered by
the active income exemption. This would further reduce compliance
costs.

Repeal of the grey list exemption

We support the repeal of the grey list exemption. We considered care-
fully whether this exemption should be retained, as on its face it is a
simple and straightforward way of dealing with the passive income of
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CFCs. However, New Zealand and the eight grey-list countries all
have different tax treatments for passive income. We are therefore
concerned that, if the grey list exemption were retained, there would
be a high risk of taxpayers using various structures or instruments to
avoid tax on passive income. We do not consider it feasible for the
Inland Revenue Department to allocate resources to keeping continu-
ous watch on the tax arrangements of these other jurisdictions.

Regarding the repeal of the grey list exemption, we recommend only
one minor amendment, to correct a drafting error in clause 425.

Taxation of life insurance business

This bill would introduce new rules for the taxation of life insurance
business in New Zealand. These new rules are designed to tax life-
risk business on actual profits in a manner similar to the way that
other businesses are taxed, and extend the tax benefits of the PIE
rules to all savers in life insurance products. Under the proposed
new rules, life insurers would be taxed on two bases: a sharcholder
base (representing income derived for the benefit of shareholders),
and a policyholder base (representing income derived for the benefit
of policyholders).

We have considered issues arising from the proposed provisions for
the taxation of life insurance business, such as the appropriateness
of the application date, the allocation of life-insurance income and
expenditure between shareholder and policyholder bases, the calcu-
lation of various reserves, the allocation of income in relation to par-
ticipating policies, the use of actuarial concepts (particularly for the
application of the premium smoothing reserve), and the coverage of
the transitional rules. In view of these issues, we recommend a num-
ber of amendments to make the proposed provisions clearer and more
flexible.

Bases of taxation

We recommend an amendment to section EY 20 of the Income Tax
Act (clause 143) and the inclusion of new section DR 2 (clause 68)
to clarify that all direct and indirect expenditure incurred by a life
insurer would be deductible in the shareholder base. In our view,
new section EY 20 as introduced could be taken to imply that some
expenditure incurred by the life insurer but not directly incurred in
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relation to the gross income on the shareholder base might not be
deductible. This would be contrary to the policy intent.

Reserves

We recommend amendments to proposed sections CR 4 and DW 4 of
the Income Tax Act (clauses 29 and 79 respectively) to provide that,
in relation to non-life insurance policies (such as insurance policies
for disability income protection), life insurers are able to claim a de-
duction for movements in the outstanding claims reserve. Under the
bill as introduced, life insurers could make such a deduction in rela-
tion to life insurance policies, and general insurers could also do so
in relation to general insurance policies. Our recommended amend-
ment would ensure consistent tax treatment of all life insurance and
general insurance policies.

Transitional rules

We recommend amendments to ensure that, under section OA 7(1)
of the Income Tax Act, where a life insurer has overpaid tax on the
life office base under the existing rules, the overpayments would be
carried into the new rules and could be used to satisfy tax liabilities
arising on both shareholder and policyholder bases, whether or not
there was a balance in the company’s imputation credit account. In
particular, we recommend amendments to clause 225 to provide that
the new rules would not apply to old credit balances; to clause 372 to
ensure that policyholder credits would be brought forward correctly
(as imputation credits) into the new rules; and to the transitional part-
year rules contained in clause 140. In our view, it would be equitable
to allow these overpayments to be used to satisfy both shareholder-
base and policyholder-base tax liabilities. These amendments are
also intended to address concerns raised by some members of the
industry.

We recommend an amendment to clause 143 to ensure that the rules
for the transitional tax treatment of term insurance products, as con-
tained in section EY 30 of the Income Tax Act, apply to life insurance
policies that are reinstated after the application date of the proposed
life insurance provisions, provided that they were originally entered
into before that date, had lapsed for no more than 90 days before their
reinstatement, and the insurer concerned did not treat the reinstated
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policy as a new policy. We consider that such reinstated policies
should not be treated differently from policies that were entered into
before the application date of the proposed life insurance provisions
and had never lapsed. In addition, we recommend an amendment
to section EY 30 (clause 143) which provides that transitional rules
would apply to master policies on a look through basis, as they apply
to other policies.

General insurance and risk margins

The bill introduced amendments to clarify that general insurers could
claim a tax deduction for movements in the outstanding claims re-
serves calculated under the New Zealand International Financial Re-
porting Standards (IFRS). We recommend further amendments to
make the provisions in question clearer and more taxpayer-friendly.

We recommend amendments to clauses 29(2) and 79(2) to allow an
insurer to opt not to apply the proposed provisions for movements in
its general insurer’s outstanding claims reserve retrospectively from
the 2009 income year. The bill as introduced does not provide such
a choice. We were advised by the Inland Revenue Department that
allowing these provisions to be applied retrospectively is intended
to benefit the taxpayers, as they clarify that movement in reserves
calculated for the purposes of IFRS could be deducted for tax pur-
poses. However, we are concerned that applying these provisions
retrospectively might not be taxpayer-friendly where a general in-
surer has filed income tax returns adopting a different approach for
tax purposes than for accounting purposes. Therefore, we consider
it desirable to allow taxpayers to choose whether to apply these pro-
visions retrospectively.

Payroll giving

We recommend an amendment to clause 447 to make it clear that
payroll donations would be held in trust for employees until those
donations were transferred to the relevant recipient organisations.
This amendment addresses our concern about the risk that employ-
ers might fail to transfer employees’ payroll donations for any rea-
son. Our recommended amendment would give employees the right
to claim compensation or redress from their employer for any payroll
donations that had not been transferred.
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Tax treatment of petroleum mining

The bill includes provisions to amend the tax treatment of petroleum
mining. They seek to ensure that New Zealand receives its proper
share of the benefits from New Zealand petroleum resources, and to
remove disincentives to investment in oil and gas exploration and
development in New Zealand. We recommend some amendments to
clarify the new rules, such as an amendment to new section DT 1A(2)
of the Income Tax Act in clause 71 to clarify that petroleum mining
losses incurred through a foreign branch could be offset against pet-
roleum mining income from any country other than New Zealand.

Issues not leading to amendments

We considered whether there should be any change to the law for
offshore branch operations of petroleum mining companies, espe-
cially when such a change would compromise the operations of exist-
ing offshore branches. In the bill as introduced, the proposal to
ring-fence foreign branch expenditure would apply only to expend-
iture incurred on or after 4 March 2008, so the tax treatment for ex-
penditure incurred before that date would not be changed.

However, we understand that the proposal would affect the tax treat-
ment of future foreign branch expenditure incurred pursuant to bind-
ing contracts entered into before 4 March 2008. While grandparent-
ing provisions could be introduced to exempt such expenditure from
the proposed tax rules, we were advised that this would not be desir-
able, as the fiscal costs involved could be very large since contracts
for petroleum exploration are often open-ended.

We therefore recommend that the proposal to ring-fence foreign
branch expenditure proceed without exempting future foreign
branch expenditure incurred pursuant to binding contracts entered
into before 4 March 2008. We note that some petroleum mining
companies might have difficulty fulfilling their obligations under
these binding contracts when this bill is enacted, but emphasise that
this should be an issue only where expenditure is incurred pursuant
to a binding contract entered into before 4 March 2008. The Inland
Revenue Department has assured us that it intends to monitor this
situation, and may consider recommending legislation in future to
remedy any unintended consequences.
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Tax pooling rules

The bill introduces changes that would extend the tax pooling regime
to additional tax payable as a result of a reassessment for all types of
tax. We recommend some amendments regarding access to funds in
tax pooling accounts, the depositing of funds, the transfer of funds,
interest on deposits, and the application date of the tax pooling pro-
visions.

We recommend that proposed section RP 17B of the Income Tax Act
in clause 405 be amended so that a taxpayer who owed additional
tax as a result of the resolution of his or her dispute with the Com-
missioner of Inland Revenue could access funds from a tax pooling
intermediary within 60 days of the date of the resolution. We be-
lieve this would provide sufficient time for taxpayers who initiated
dispute proceedings against the Inland Revenue Department to make
financial arrangements for any additional tax payable as a result of
the resolution of their disputes.

We recommend amending new section RP 17B(1) of the Income Tax
Act in clause 405 to reflect the extension of the tax pooling rules to
reassessments of all taxes, and to enable any person, not just provi-
sional taxpayers, to deposit money into a tax pooling account. We
also recommend amending proposed section RB 17B(1) of the same
Act to clarify that the amount held in a tax pooling account on be-
half of a person might be refunded to the person, or used to satisfy
the person’s liability for terminal tax, provisional tax, or an increased
amount of tax resulting from a reassessment, voluntary disclosure, or
the resolution of a dispute.

We recommend that clause 406 be amended to enable an intermediary
to instigate the transfer of tax pooling funds between intermediaries
when one of them starts or ceases its business. The clause as drafted
would incur an unnecessary compliance cost because intermediaries
would have to arrange for each taxpayer who had money invested in
the pool to request separately a transfer to another intermediary. For
clarification, we recommend that section 120 OE(1) of the Tax Ad-
ministration Act 1994 be amended to specify that interest is payable
on deposits in a tax pooling intermediary’s account from the date on
which the deposits were made to the date on which the amount is re-
funded or transferred.
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Issues not leading to amendments

We considered at length whether taxpayers should be allowed to ac-
cess tax pooling funds to make tax payments, such as regular GST
payments, other than provisional tax payments. We concluded that
taxpayers should not be allowed to access tax pooling funds to make
regular tax payments, where the amount of tax payable is certain.
We consider that if tax pooling were allowed in these circumstances,
the Crown would have to bear all the risk of taxpayers defaulting on
tax payments. Under the tax pooling regime, if a taxpayer failed to
pay the tax pooling intermediary concerned within a certain period,
the intermediary would be entitled to withdraw from the tax pool the
amount of tax payable on behalf of the taxpayer, and therefore would
not bear the risk of the taxpayer’s default. The Inland Revenue De-
partment would then have to begin recovery action for the overdue
amount. In our view, it would not be prudent for the Government to
carry all the risks of non-payment of tax.

Income tax treatment of emissions trading units

The bill contains provisions for the income tax treatment of trans-
actions under the Emissions Trading Scheme, which was introduced
by the Climate Change Response (Emissions Trading) Amendment
Act 2008. We recommend some changes to improve the operation of
these provisions.

Issues not leading to amendments

We considered whether the legislation should be amended to provide
expressly for deductions for emissions liability accruals. We were
advised that it is clear that a properly calculated amount for an emis-
sions liability at the end of an income year is deductible, even when
the requirement to surrender the relevant emissions units arises in
a subsequent year. While we accept, on advice, that the legislation
does not need to be amended to clarify this point, we believe it would
be useful for the Inland Revenue Department to give taxpayers some
guidance on deductibility for emissions liability accruals. We expect
the Inland Revenue Department to issue guidance to taxpayers on
this matter, and have received assurance that it will be addressed in
a Tax Information Bulletin shortly after this bill is passed.
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GST treatment of transactions relating to emissions
units

We recommend deleting provisions regarding the GST treatment of
transactions relating to emissions units (clause 524). These provi-
sions have been superseded by the GST amendments introduced by

the Climate Change Response (Emissions Trading) Amendment Act
2008.

GST treatment for non-Kyoto emissions units

We recommend that the existing zero-rating GST treatment of Kyoto
emissions units be extended to include non-Kyoto emissions units
with effect from 1 April 2010. We consider that it would be confus-
ing to apply different GST treatments to different types of emissions
units.

Non-disclosure right

We recommend amendments to clauses 437 to 441 to provide that
the new provisions for non-disclosure rights would apply to current
disputes that had not advanced to the first conference required under
the High Court rules or the Taxation Review Authority regulations
as at the date of Royal assent, as well as future disputes as provided
for in the bill as introduced. We consider that, where a challenge has
not yet advanced to conference stage, the non-disclosure right can be
applied effectively, regardless of the date upon which the challenge
was filed. We see no reason that the new non-disclosure right should
not be applied in these conditions.

However, we consider it desirable for taxpayers to be subject to sim-
ilar non-disclosure rights in similar circumstances. We therefore
recommend amendments to clauses 437 to 441 to provide that the
non-disclosure right will not apply to challenges that raise substan-
tially similar issues already being considered by the courts.

Tax treatment of reimbursements and honoraria paid
to volunteers

Proposed section CW 62B of the Income Tax Act in clause 39 pro-
vides that reimbursement payments that are based on actual expenses
incurred by volunteers in undertaking voluntary activities will be
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treated as exempt income, if they are made separately from hono-
raria, which are treated as schedular payments subject to the PAYE
rules.

We recommend amending proposed section CW 62B of the Income
Tax Act (clause 39) to provide that, where a payer makes a combined
payment of reimbursement and honorarium to a volunteer, the payer
is not required to treat the whole payment as a schedular payment and
withhold tax, as long as the payer can identify clearly which portion
of the payment is honorarium and which portion is reimbursement.
In this case, the portion of the payment that is reimbursement would
be treated as exempt income, while the portion of the payment that
is honorarium would be treated as a schedular payment and subject
to withholding tax. The volunteer would have to include the hono-
rarium in their tax return. We consider that this amendment would
reduce the compliance costs for both the volunteers and the organ-
isations that pay them, as it would allow organisations to arrange
payments to volunteers more flexibly.

We recommend that the requirement for a “volunteer” to be a New
Zealand resident, as defined in section CW 62B(4) of the Income Tax
Act (clause 39), be removed.

We asked the Inland Revenue Department to clarify the tax status of
people who are in New Zealand subject to the conditions of a tem-
porary entry class visa. The department advised us that non-resi-
dents®> who earn New Zealand-sourced income are required to furnish
a return of income for a tax year (sections 33A(2) and 33A(3) of the
Tax Administration Act). At present, if a non-resident receives a re-
imbursement for voluntary services, the payment must be declared
as income and the expenditure incurred claimed as a deduction. The
amendment that we recommend would ensure that filing a tax return
is no longer necessary in such circumstances, unless there is other
income.

2 For tax purposes, a non-resident is a person who stays in New Zealand for
183 days or fewer in any 12-month period.
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General recommendations regarding the bill

Special bulletin and Tax Information Bulletin

We consider it vital that tax law be clear and accessible for taxpayers,
and considered whether further amendment for certainty and clarity
would be desirable in particular areas of the bill. We were advised
that, in some areas, it would not be possible to recommend amend-
ments for clarity or certainty without posing a risk to the tax base.

We sought assurance from the Inland Revenue Department that it
would provide clear guidance to taxpayers in these areas. The de-
partment assured us that it would publish a special report explaining
some of the new rules introduced by this bill as soon as practicable
after the bill is passed, and that this information would also be set
out in a Tax Information Bulletin by the end of this year. The special
report and the Tax Information Bulletin will be free and available on
the department’s website.

We have asked the department to explain the following issues in the
special report and upcoming bulletin as comprehensively as possible:

. active income exemption for royalties

. the interest allocation rules, particularly in relation to the
measurement of debt and assets of associated persons

. the non-prescriptive and voluntary nature of the payroll giving
scheme

. the donee organisation list for the administration of the payroll
giving scheme

. record-keeping requirements for payroll giving

. the definition of “regularly engaged” in relation to the exemp-
tion for the development of intellectual property by a CFC

. the definition of “linked to New Zealand” in relation to intel-
lectual property acquired by a CFC

. the definition of “person” in the context of partnerships

. deductibility of emissions liability accruals

. tax treatment of non-resident partners

. process for correcting error in PAYE resulting from the extin-
guishment of the payroll giving tax credit

. the application of the penalty and use-of-money interest rules

to payroll giving



Taxation (International Taxation, Life

26 Insurance, and Remedial Matters) Bill Commentary

. the new design costs rule for the research and development tax
credits

. corroborating material for the purposes of claiming overpaid

tax on past allowances

We encourage the Inland Revenue Department to publish this ex-
planatory material as quickly as possible, and expect the material to
include working examples to demonstrate the operation of the new
rules wherever possible.

Review of the PIE rules rewrite

We note that the bill would make remedial amendments to the tax
rules for PIEs to ensure that they reflect the intended policy. It also
rewrites the PIE rules in the plain-language drafting style that has
been adopted for other parts of the Income Tax Act. As most of the
amendments in the bill are technical in nature, we do not make any
comment on them, but comment only on the general application date
of the rewritten PIE rules.

However, we are concerned that unintended consequences could re-
sult from this rewrite of the PIE provisions. Such consequences
occurred when most of the income tax legislation was rewritten in
plain-language drafting style in the Income Tax Act. As a result,
the Rewrite Advisory Panel was given the tasks of considering sub-
missions on the unintended legislative changes, and recommending
amendments to remedy them. We recommend that the panel be given
the same tasks in relation to the PIE provisions contained in this bill.

Inland Revenue Department website

We note that the payroll giving scheme requires donations to be given
to donee organisations. When we tested the accessibility of informa-
tion about donee organisations, we were disappointed that this infor-
mation did not appear to be readily available or easily accessible to
the public.

We understand that changes are to be made to the Inland Revenue
Department’s website to make this information more accessible. We
encourage the department to complete this work as soon as possible,
and to communicate the changes to employers and employees. We
would like to see information on these changes also set out in the
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special report and the Tax Information Bulletin that the department
has assured us it will be publishing regarding this bill.
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Base price adjustment formula

Meaning of controlled foreign company

Direct control interests

Direct income interests

Associates and 10% threshold

New section EX 18A inserted

EX 18A Scheme for finding person’s attributed CFC
income or loss
Formula for calculating attributed CFC income or loss
Taxable distribution from non-complying trust
New heading and sections EX 20B to EX 20E inserted
Attributable CFC amount and net attributable
CFC income or loss

EX20B Attributable CFC amount

EX20C Net attributable CFC income or loss

EX 20D Adjustment of fraction for excessively debt
funded CFC

EX20E Relative debt-asset ratio for CFC

Attributable CFC amount

Heading repealed

Branch equivalent income or loss: calculation rules

New heading and sections EX 21B to EX 21E inserted

Non-attributing active CFCs
EX21B Non-attributing active CFCs

Tests for non-attributing active CFCs

EX21C Applicable accounting standards for section EX
21E

EX21D Non-attributing active CFC: default test

EX21E Non-attributing active CFC: test based on
accounting standard

Heading and section EX 22 replaced

155

156

156
156
156
157
157
158
158
160
160
161
161
161

161

163
163
176

176
185
188

191
193
193

194
197

198

199

206
212

227
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125
126
127
127B
128
128B

129
130

131

132
133

133B
134
135
136

137
138
139

139B

139C
139D

140

141

141B
141C
142

Non-attributing Australian CFCs

EX 22 Non-attributing Australian CFCs

Section EX 23 repealed

Change of CFC’s balance date

Attributing interests in FIFs

Direct income interests in FIFs

Exemption for ASX-listed Australian companies
Exemption for Australian unit trusts with adequate
turnover or distributions

CFC rules exemption

Grey list company owning New Zealand venture capital
company: 10-year exemption

Exemption for employee share purchase scheme of grey
list company

Limits on choice of calculation methods

Section EX 47 replaced

EX 47 Method required for certain non-ordinary shares

Branch equivalent method

Comparative value method

Fair dividend rate method: usual method

Fair dividend rate method for unit-valuing funds and

others by choice

Cost method

Additional FIF income or loss if CFC owns FIF

Codes: comparative value method, deemed rate of return

method, fair dividend rate method, and cost method

Limits on changes of method

Changes in application of FIF exemptions

New section EX 66B inserted

EX 66B Entities ceasing to be FIFs

Sections EY 1 to EY 5 replaced

EY 1 What this subpart does

EY 2 Policyholder base

EY 3 Shareholder base

EY 4 Apportionment of income of particular source or
nature, and of tax credits

EY 5 Part-year tax calculations

Section EY 6 replaced

EY 6 Actuarial advice and guidance

Meaning of claim

Superannuation schemes providing life insurance
Meaning of life reinsurance

227
228
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229
229
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241
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Sections EY 15 to EY 47 replaced

EY 15

EY 16

EY 17

EY 18

EY 19

EY 20

EY 21

EY 22

EY 23

EY 24

EY 25

EY 26

EY 27

Policyholder base
Non-participation policies

Policyholder base income: non-participation
policies

Policyholder base allowable deductions:
non-participation policies

Profit participation policies

Policyholder base income: profit participation
policies

Policyholder base allowable deductions: profit
participation policies

Shareholder base
Non-participation policies

Shareholder base income: non-participation
policies

Shareholder base allowable deductions:
non-participation policies

Profit participation policies

Shareholder base income: profit participation
policies

Shareholder base allowable deductions: profit
participation policies

Non-participation policies: reserves

Reserving amounts for life insurers:
non-participation policies

Outstanding claims reserving amount:
non-participation policies not annuities
Premium smoothing reserving amount:
non-participation policies not annuities
Unearned premium reserving amount:
non-participation policies not annuities
Capital guarantee reserving amount:
non-participation policies not annuities

Shareholder base other profit: profit participation

policies

274

274

275

276

277

278

279

280

281

282

283

285

287

288
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145
146
147
148
148B

148C

149

10

EY 28 Shareholder base other profit: profit participation
policies that are existing business

EY 29 Shareholder base other profit: profit participation
policies that are new business

Transitional adjustments and annuities

EY 30 Transitional adjustments: life risk

EY 31 Annuities

Policyholder income formula: FDR adjustment
Policyholder income formula: PILF adjustment
Non-resident life insurers with life insurance policies in
New Zealand

Section EZ 31 repealed

Section EZ 32B repealed

Income and expenditure where financial arrangement
redeemed or disposed of

New section EZ 52B added

EZ52B Consistency of use of IFRS method:
Determination G3 and 2009—10 income year
New headings and sections EZ 53 to EZ 62 added

Life insurance transitional adjustment: expected
death strain

Expected death strain formulas

EZ 53 How expected death strain is calculated

EZ 54 Expected death strain formulas

EZ 55 Expected death strain formulas: option when
more than 1 life insured

EZ 56 Expected death strain formula (life): when
annuity payable on death

EZ 57 Expected death strain formulas: when annuity
payable on survival to date or age specified in
policy

EZ 58 Expected death strain formula (life): when partial
reinsurance exists

Actuarial reserves

EZ 59 Meaning of actuarial reserves
EZ 60 Actuarial reserves: calculation

Entry to new life insurance regime: transitional
and miscellaneous provisions

EZ 61 Allowance for cancelled amount: spreading

289

292

295
300
301
302
303

304
304
304

304
304

304

305
305
307
307

308

309

309
310
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151
151B

151C
153
153B

154
155
156

157
158
159
160
161

162
163
164
165
166
167

168
169

170

171

172
173

EZ 62 Reinsurance transition: life financial reinsurance
may be life reinsurance
New section EZ 63 inserted

EZ 63 Disposal and acquisition upon entry
Recharacterisation of certain debentures
New section FA 2B inserted

FA 2B Stapled debt securities

Financial arrangements rules

Transfer at market value

Property transferred to charities or to close relatives and
others

What this subpart does

When this subpart applies

Section FE 3 replaced

FE 3 Interest apportionment for individuals

Some definitions

Thresholds for application of interest apportionment rules
Apportionment of interest by excess debt entity
Calculation of debt percentages

Financial arrangements entered into with persons outside
group

Consolidation of debts and assets

Total group debt

Total group assets

Measurement of debts and assets of worldwide group
Banking group’s New Zealand net equity

New Zealand group for excess debt entity that is a
company

Identifying New Zealand parent

Section FE 28 replaced

FE 28 Identifying members of New Zealand group
Section FE 29 replaced

FE 29 Combining New Zealand groups owned by natural
persons and trustees

Ownership interests in companies outside New Zealand

group

Worldwide group for corporate excess debt entity

New sections FE 31B and FE 31C inserted

FE31B Worldwide group for excess debt outbound
companies

FE31C CFCs in worldwide group for natural persons or
trustees described in section FE 2(1)(g)
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316

316
317
318
318
320
321
321

321
322
323
323
324
325
326
328
329

330
331
333
334
335
337

338
340

340
342

342

342

343
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174

174B
175
176
177
178
178B
179
179B

179C
180

180B

181
182
184
185
186
186B
187
188
189
190

191
192

193

194
195

195B
195C

Section FE 32 replaced

FE 32 Joint venture parties

Identifying members of New Zealand banking group
Subpart FF repealed

Consolidation rules

Some general rules for treatment of consolidated groups
Heading and sections FM 24 to FM 26 repealed
Eligibility rules

Imputation rules

Trans-Tasman imputation groups and resident imputation
subgroups

Amortising property

Treatment of interest payable under debentures issued
before certain date

New sections GB 15B and GB 15C inserted

GB 15B Supplies affecting default test for non-attributing
active CFC

GB 15C Arrangements related to accounting test for
non-attributing active CFC

Attribution rule for income from personal services

Interpretation of terms used in section GB 27

Section GB 39 repealed

Arrangements involving money not at risk

Defined terms for sections GB 45 and GB 46

Disposals of trading stock at below market value

Section GC 4B repealed

Leases for inadequate rent

Insufficient amount receivable by person

Compensating arrangement: person receiving more than

arm’s length amount

Requests for matching treatment

Section GC 12 replaced

GC 12 Effect on person’s withholding obligations

New section GZ 2 inserted

GZ 2 Arrangements involving cancellation of conduit
tax relief credits

Shareholding requirements

New section HA 8B inserted

HA 8B No CFC income interests or FIF direct income
interests of 10% or more

Limit on foreign non-dividend income

When requirements no longer met

345
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347
347
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350
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356
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195D
196
197

198
199
200
200B
201

201B
202

202B
202C
203

203B
203C
203D

203E
203F
203G
203H

2031

203J

204

204B
205
206

206B
207
207B

208
209

Dividends paid by qualifying companies

Fully imputed distributions

Section HA 16 replaced

HA 16 Dividends paid by qualifying companies to trustee
shareholders

Credit accounts and dividend statements

Calculating qualifying company election tax

Corpus of trust

Trustee income

Taxable distributions from non-complying and foreign

trusts

Distributions from community trusts

Who is a settlor?

Liability of trustee as agent

Beneficiary income of minors

Trusts and minor beneficiary rule

Companies issuing debentures

General provisions relating to disposals

Disposal upon final dissolution

HG 4 Disposal upon final dissolution

Disposal of partner’s interests

Disposal of trading stock

Disposal of depreciable property

Disposal of financial arrangements and certain excepted

financial arrangements

Disposal of short-term agreements for the sale and

purchase of property or services

Section HG 10 replaced

HG 10 Disposal of livestock

Limitation on deductions by partners in limited

partnerships

Scheme of subpart

Eligibility requirements for entities

Effect of failure to meet eligibility requirements for

entities

Meaning of investor and portfolio investor class

Investor membership requirement

Investor return adjustment requirement: portfolio tax rate

entity

Investor interest size requirement

Further eligibility requirements relating to investments

360
360
360
361

361
361
362
362
362

363
363
364
364
364
364
365
365

365
366
367
367
368

368

369

369
370

370
370
370

371
371
372

372
375
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210

211
211B

212

213

213B
214

Unlisted company choosing to become portfolio listed
company

Becoming portfolio investment entity

Treatment of income from interest when entitlement
conditional or lacking

Portfolio class taxable income and portfolio class taxable
loss for portfolio allocation period

Credits received by portfolio tax rate entity or portfolio
investor proxy

Portfolio entity formation loss

Subpart HL replaced by subpart HM

Subpart HM—Portfolio investment entities
Introductory provisions

HM 1 Outline of subpart and relationship with other
Parts

HM 2 What is a portfolio investment entity?

HM 3 Foreign PIE equivalents

HM 4 Who is an investor?

HM 5 What is an investor class?

HM 6 Intended effects for multi-rate PIEs and investors

Entry rules
HM 7 Requirements

Requirements

HM 8 Residence in New Zealand

HM 9 Collective schemes

HM 10 Exclusion: life insurance business

HM 11 Investment types

HM 12 Income sources

HM 13 Maximum shareholdings in investments

HM 14 Minimum number of investors

HM 15 Maximum investors’ interests

HM 16 Associates combined

HM 17 Same rights to all investment proceeds

HM 18 Requirements for listed PIEs: unlisted companies

HM 19 Requirements for listed PIEs: fully crediting
distributions

HM 20 Re-entering as PIE: 5-year rule

Exceptions

HM 21 Exceptions for certain investors

375

375
375

376

376

376
376

376

378
378
379
380
381

382

382
382
383
383
383
384
385
386
386
386
387
388

388
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HM 22
HM 23

HM 24
HM 25

HM 26
HM 27

HM 28

HM 29
HM 30

HM 31
HM 32

HM 33

HM 34
HM 35
HM 36
HM 37
HM 38

HM 39
HM 40

HM 41
HM 42
HM 43
HM 44
HM 45
HM 46
HM 47

Exceptions for certain funds
Exceptions for foreign PIE equivalents

Exit rules

Ending of New Zealand residence

When entity no longer meets investment or
investor requirements

Starting life insurance business

When multi-rate PIE no longer meets investor
interest adjustment requirements

When listed PIE no longer meets crediting
requirement

Choosing to cancel status

When foreign PIE equivalent no longer meets
requirements

Rules for multi-rate PIEs
Introductory provisions

Rules for multi-rate PIEs

Rules for and treatment of investors in multi-rate
PIEs

Proxies for PIE investors

Attributing income to investors

Attribution periods

Determining net amounts and taxable amounts
Calculating amounts attributed to investors

When income cannot be attributed

When superannuation fund investor has
conditional entitlement

New investors in existing investor classes
Deductions for attributed PIE losses for zero-rated
and exiting investors

Calculating and paying tax liability

Options for calculation and payment of tax
Exit calculation option

Quarterly calculation option

Provisional tax calculation option
Voluntary payments

Calculation process

Calculation of tax liability or tax credit of
multi-rate PIEs

390
391

391
392

393
393

393

393
393

394
395

395

396
397
399
400
401

402
402

403
404
405
406
407
408
408
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HM 48

HM 49
HM 50
HM 51
HM 52
HM 53
HM 54

HM 55

HM 56
HM 57

Adjusting investors’ interests

Adjustments to investors’ interests or to
distributions

Using tax credits

Tax credits: when sections HM 50 to HM 55
apply

Attributing credits to investors

Use of foreign tax credits by PIEs

Use of foreign tax credits by zero-rated and
certain exiting investors

Use of tax credits other than foreign tax credits
by PIEs

Use of tax credits other than foreign tax credits
by investors

Tax credits for losses

Prescribed and notified rates for investors in
multi-rate PIEs

Prescribed investor rates for investors generally
Prescribed investor rates for certain natural person
investors: 19.5%

HM 57B Optional investor rates for trustees: 30%, 19.5%

HM 58

HM 59
HM 60

HM 61
HM 62

HM 63
HM 64

HM 65
HM 66
HM 67

Prescribed investor rates for certain investors:
0%
Notified rates
Certain exiting investors zero-rated
Exit levels and periods
Exit levels for investors
Exit periods
Treatment of losses by PIEs
Losses of certain multi-rate PIEs

Use of investor classes’ losses
Use of land losses of investor classes

Formation losses

Formation losses carried forward to tax year
Formation losses carried forward to first quarter
When formation losses carried forward are less
than 5% of formation investment value

409

410
411
412
414
415
416

416

417
417

418
418

419
421

421
422

422
423

424
424
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214B
214C

216
217
218
219

219B
219C
220

220B

220C
221
221B
222

HM 68 When formation losses carried forward are 5%
or more of formation investment value: 3 year
spread

HM 69 Maximum amount of formation losses allocated
by multi-rate PIEs to investor classes

Elections and consequences

HM 70 Choosing to become PIE

HM 71 When elections take effect

HM 72 Transition: provisional tax

HM 73 Transition: entities with non-standard income
years

HM 74 Transition: treatment of shares held in certain
companies

HM 75 Transition: FDPA companies

Transitional residents

New sections HZ 5 and HZ 6 added

HZ 5 Transitional provisions for PIE rules

HZ 6 Saving of binding rules relating to portfolio
investment entities

Restrictions relating to ring-fenced tax losses

Restrictions relating to schedular income

Common ownership: group of companies

New section IC 13 added

IC 13 Variation of requirements for development
companies in Niue

Pre-consolidation losses: use by group companies

When this subpart applies

Ring-fencing cap on attributed CFC net losses

New section 1Q 2B inserted

IQ 2B  Attributed CFC net loss from tax year before first
affected year

Ring-fencing cap on FIF net losses

Group companies using attributed CFC net losses

Group companies using FIF net losses

Subpart IT replaced

Subpart IT—Cancellation of life insurer’s losses

IT1  Cancellation of life insurer’s policyholder net
losses

IT2  Cancellation of life insurer’s tax loss when
allowed into policyholder base

425
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427
427
428
429

429

431
431
432
433
433

435
436
436
437

437

438
439
439
441

441
447
447

448
448

450

451
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223

224
225

226
227

228
228B
229

230

230B
231
232
233
234
235
236

237
238
239

240
241
242

243
244

245
245B
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Remaining refundable credits: PAYE, RWT, and certain
other items

Remaining refundable credits: tax credits for families
New section LA 8B inserted

LA 8B General rules particular to life insurers

Use of tax credits

Section LB 1 replaced

LB 1 Tax credits for PAYE income payments

Tax credits for resident withholding tax

Tax credits for families

Tax credits related to personal service rehabilitation
payments: providers

Tax credits related to personal service rehabilitation
payments: payers

Tax credits for transitional circumstances

Tax credits for housekeeping

Subpart LD heading replaced

New heading inserted

Tax credits for charitable or other public benefit gifts
Exclusions

New heading and sections LD 4 to LD 7 added

Payroll donations

LD 4 Tax credits for payroll donations

LD 5 Calculating amount of tax credit and filing
particulars

LD 6 When donation is paid to ineligible recipient

LD 7 When donation returned to person

LD 8 Meaning and ranking of payroll donation

Tax credits for imputation credits

Use of remaining credits by companies and trustees

New section LE 2B inserted

LE 2B Use of remaining credits by life insurer on
policyholder base

Use of remaining credits by others

Tax credits for FDP credits

Subpart LH-Tax credits for expenditure on research and

development

Who this subpart applies to

Tax credits relating to expenditure on research and

development

Requirements

Adjustments to eligible expenditure

451
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457
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467
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247

248
249
249B

249C
250

251
252
253

254
254B
254C
255
255B

256

256B
256C
257

257B

257C
257D
257E
257F
257G
257H
2571

257]

257K

New section LH 14B inserted

LH 14B Recovery of overpaid tax credit

What this subpart does

Tax credits for foreign income tax

Section LJ 3 replaced

LJ3  Meaning of foreign income tax

Calculation of New Zealand tax

Section LJ 7 replaced by new sections LJ 7 and LJ 8
LJ7  Repaid foreign tax: effect on income tax liability
LJ8  Repaid foreign tax: effect on FDP liability
Tax credits relating to attributed CFC income
Calculation of amount of credit

New section LK 5B inserted

LK 5B Credits from tax year before first affected year
Subpart LL repealed

Use of remaining credits

Continuity rules for carrying credits forward

Sections LQ 1 to LQ 4 repealed

Tax credits for certain investors in portfolio tax rate
entities

Subpart LS replaced

Subpart LS—Tax credits for multi-rate PIEs and
investors

LS1 Tax credits for multi-rate PIEs

LS2  Tax credits for investors in multi-rate PIEs
LS 3  Tax credits for zero-rated investors

LS4  Tax credits for certain exiting investors
Meaning of full-time earner for family scheme

Some definitions for family scheme

Adjustments for calculation of family scheme income
Family scheme income of major shareholders in close
companies

What this subpart does

Third requirement: residence

When person does not qualify

Continuing requirements

Principal caregiver

Second requirement: principal care

Third requirement: residence

Fifth requirement: full-time earner

Calculation of in-work tax credit

473

473
473
474
475
475
475
476
476
477
479
482
484

484
488
488
488
489
489

489

489
490
491
492
493
493
493
494

494
494
495
495
495
495
496
496
497
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257L

257TM
257N
2570

258
259
260B

262
263

263B

264
265
266
267
268

269
271

271B
272

273
274
275

276

277
278
278B
279
280
281
282
283
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Meaning of employment for this subpart
Meaning of net family scheme income
Recovery of overpaid tax credit

Section MF 6 replaced

MF 6 Overpayment or underpayment of tax credit
Tax credits for superannuation contributions

Eligibility requirements

When short payment and unpaid compulsory employer
contributions found after tax credit used

What this subpart does

Section ML 2 replaced

ML 2 Tax credit for redundancy payments
New section MZ 3 added

MZ 3 Exclusions from determination of family scheme
income

Memorandum accounts

Credits

Debits

Opening balances of memorandum accounts

Shareholder continuity requirements for memorandum

accounts

Section OA 12 repealed

General rules for companies with imputation credit

accounts

Australian companies with imputation credit accounts

New section OB 3B inserted

OB 3B General rule for life insurer’s policyholder base

ICA payment of tax

ICA resident withholding tax withheld

New section OB 9B inserted

OB 9B ICA company allocated imputation credit with
income from PTRE

Section OB 9B replaced

OB 9B ICA attributed PIE income with imputation credit
Section OB 11 repealed

Section OB 17 repealed

ICA transfer to master fund

ICA refund of income tax

ICA amount applied to pay other taxes

ICA refund from tax pooling account

ICA transfer within tax pooling account

New section OB 35B inserted
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284
284B
285

285B
285C
286
287
288
289

290
291
292
293
294
295
296
297

298
299
300
301

302
303

304

305
306
307
308
308B
308C
309
310

OB 35B ICA debit for transfer from tax pooling account
for policyholder base liability

ICA refund of tax credit

ICA transfer for net foreign attributed income

Section OB 47 replaced

OB 47 Debit for policyholder base imputation credits

ICA benchmark dividend rules

Imputation additional tax on leaving wholly-owned group

Table O1: imputation credits

Table O2: imputation debits

General rules for companies with FDP accounts

New section OC 2B inserted

OC2B General rule for life insurer’s policyholder base
When company chooses to stop being FDPA company
When company emigrates

Section OC 6 repealed

Section OC 8 repealed

Section OC 9 repealed

Section OC 10 repealed

FDPA refund of tax credit

Section OC 20 replaced

OC 20 Debit for policyholder base FDP credits

Section OC 23 repealed

Heading before section OC 30 replaced

Payment of further FDP for closing debit balance

Payment of further FDP when company no longer New

Zealand resident

Reduction of further FDP

Section OC 33 replaced

OC 33 Income tax paid satisfying liability for further
income tax

Section OC 34 replaced

OC 34 Further income tax paid satisfying liability for
income tax

Heading and sections OC 35 to OC 39 repealed

Table O3: FDP credits

Table O4: FDP debits

General rules for companies with CTR accounts

Choosing to become CTR company

When company stops being CTR company

Section OD 5 repealed

Section OD 8 repealed

514
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521
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312
313
314
315
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319
319B
320

321
322
323
324
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329
330

330B
331
332
333
334
335
336
337
338

339
340
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Section OD 11 repealed

CTRA increase in resident shareholding
Section OD 23 repealed

Section OD 24 repealed

Table OS5: conduit tax relief credits

Table O6: conduit tax relief debits

Branch equivalent tax accounts of companies
Section OE 6 repealed

Heading and sections OE 12 and OE 13 repealed
Sections OE 14 to OE 16 repealed

New heading and section OE 16B inserted

Debit if credit balance at beginning of first
affected tax year

OE 16B Company with credit balance at beginning of
first affected tax year

Table O7: branch equivalent tax credits

Table OS8 repealed

General rules for companies with ASC accounts

Subpart OJ repealed

MACA payment of tax

MACA refund of income tax

MACA payment of other taxes

New section OK 14B inserted

OK 14B MACA refund of tax credit

Table O18: Maori authority debits

When credits and debits arise only in consolidated

imputation group accounts

Provisions applying to consolidated imputation groups

Consolidated ICA payment of tax

Section OP 14 repealed

Consolidated ICA resident withholding tax withheld

Section OP 20 repealed

Section OP 21 repealed

Consolidated ICA refund of income tax

Consolidated ICA amount applied to pay other taxes

New section OP 33B inserted

OP33B Consolidated ICA debit for transfer from tax
pooling account for policyholder base liability

Consolidated ICA refund of tax credit

Section OP 38 repealed

Consolidated ICA transfer to policyholder credit account

Section OP 44 replaced
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342

343

344

345
346
347
348
349
351

352
353
353B
354
355
356
357
358
359

360

361
362
364
365

366

367
368
369
370

OP 44 Consolidated ICA debit for policyholder base
imputation credits

Table O19: imputation credits of consolidated imputation

groups

Table 020: imputation debits of consolidated imputation

groups

When credits and debits arise only in consolidated FDP

group accounts

Section OP 56 repealed

Section OP 57 repealed

Section OP 61 repealed

Section OP 62 repealed

Consolidated FDPA refund of tax credit

Section OP 74 replaced

OP 74 Consolidated FDPA debit for policyholder base
FDP credits

Table O21: FDP credits of consolidated FDP groups

Table O22: FDP debits of consolidated FDP groups

CTR accounts of consolidated groups

When credits and debits arise only in CTR group accounts

Section OP 81 repealed

Section OP 82 repealed

Section OP 88 repealed

Section OP 95 repealed

Table 023: conduit tax relief credits of consolidated

groups

Table O24: conduit tax relief debits of consolidated

groups

Section OP 99 repealed

Section OP 100 repealed

Heading and sections OP 105 to OP 108 repealed

New heading and section OP 108B inserted

Debit if credit balance at beginning of first
affected tax year

OP 108B Consolidated BETA group with credit balance
at beginning of first affected tax year

Table O25: branch equivalent tax credits of consolidated

BETA groups

Table 026 repealed

Headings and sections OP 109 to OP 116 repealed

Tables 027 and O28 repealed

ASCA lost excess available subscribed capital
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Modifying ratios for imputation credits and FDP credits
New section OZ 18 added

0OZ 18 Credit-back of PCA balance

What this Part does

Tax obligations for employment-related taxes
Withholding and payment obligations for passive income
When obligations not met

Payment dates for interim and other tax payments
Amalgamation of companies

Regulations

Application of other provisions for purposes of ESCT
rules and NRWT rules

Payment of terminal tax

Schedular income tax liability for filing taxpayers for
non-resident passive income

Who is required to pay provisional tax?

Attribution rule for income from personal services
PAYE rules and their application

PAYE income payments

Salary or wages

Certain benefits and payments

Schedular payments

Reduction in certain circumstances

Multiple payments of salary or wages

Advance payments of salary or wages

New section RD 13B inserted

RD 13B Adjustments for payroll donations

Payments of extra pay with other PAYE income payments
Schedular payments without notification

Schedular payments to non-resident entertainers

PAYE income payment forms for amounts of tax paid to
Commissioner

Calculation of all-inclusive pay

Value of and payments towards fringe benefits

Close company option

Small business option

Employer’s superannuation contributions

Calculating amounts of tax for employer’s superannuation
contributions

Choosing to have amount treated as salary or wages
Choosing different rates for employer’s superannuation
contributions
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dividends

Notification by companies

Interest

Non-resident passive income

Certain dividends

When dividends fully imputed or fully credited

Non-cash dividends

Dividends paid to companies under control of

non-residents

Section RF 12 replaced by sections RF 12 to RF 12C

RF 12 Interest paid by approved issuers or transitional
residents

RF 12B Interest derived jointly with residents

RF 12C Amount derived from non-resident life insurer
becoming resident

Credit balance in branch equivalent tax account

Using loss balances

Reduction of payments for conduit tax relief

Subpart RG repealed

Retirement scheme contributors

Refunds for overpaid tax

Overpayment on income statements
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Information required from employers
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Collection, payment, and information requirements

Tax pooling intermediaries
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RP 17B Tax pooling accounts and their use

Deposits in tax pooling accounts
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GST ratio method: 2008—09 and 2009—10 income years
Definitions

Meaning of income tax varied

Treatment of qualifying company election tax, FBT, FDP
penalty tax, imputation penalty tax, and withdrawal tax
Two companies with common control

Two companies with common control: 1988 version
provisions

Some definitions

Table, heading, and sections YB 1 to YB 20 replaced

Associated persons

YB 1 What this subpart does

YB 2 Two companies

YB3 Company and person other than company

YB4 Two relatives

YB 5 Person and trustee for relative

YB 6 Trustee and beneficiary

YB 7 Two trustees with common settlor

YB 8 Trustee and settlor

YB 9 Settlor and beneficiary

YB 10 Who is a settlor?

YB 11 Trustee and person with power of appointment
or removal

YB 12 Partnership and partner

YB 14 Tripartite relationship

YB 15 Exceptions for employee trusts

YB 16 Exceptions for certain trusts and charitable
organisations

Transparency of nominees

Heading for subpart YC

Heading and section YC 1 repealed

Look-through rule for corporate shareholders

Disregarding certain securities

Reverse takeovers

New section YC 18B inserted

YC 18B Corporate reorganisations not affecting
economic ownership

Residence of natural persons

Country of residence of foreign companies

Classes of income treated as having New Zealand source

Apportionment of income derived partly in New Zealand

General rules for currency conversion
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RSCT, RWT, and attributed fringe benefits
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Schedule 4—Rates of tax for schedular payments
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Schedule 21—Expenditure and activities related to

research and development

Schedule 24—International tax rules: grey list countries

Schedule 25—Foreign investment funds

Schedule 27—Countries and types of income with

unrecognised tax

Schedule 28—Requirements for complying fund rules

New schedule 29—Portfolio investment entities: excepted

investors
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Schedule 50—Amendments to Tax Administration Act
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provisions
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of defined terms

Part 2
Amendments to Tax Administration Act 1994
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Interpretation
Construction of certain provisions
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Part 2B
Intermediaries for PAYE, provisional tax, and
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15C  PAYE intermediaries and listed PAYE
intermediaries

15D  Application for approval as PAYE intermediary

I15E  Revocation of approval

15F  Fitness of applicants

15G  Application for approval as listed PAYE
intermediary

I5H  Grounds for revocation of listing

151 Procedure for revocation of listing

15] Employers’ arrangements with PAYE
intermediaries

15K Privacy requirements

15L Amended monthly schedules

I15M  Subsidy claim forms

RWT proxies

ISN  RWT proxies
Tax pooling intermediaries

150  Establishing tax pooling accounts

15P  Role of Commissioner

15Q  Applications to establish tax pooling accounts

I5R  Fitness of applicants

I15S  Requirements for applications to establish tax
pooling accounts

I5ST  Winding up tax pooling accounts

Information to be furnished on request of Commissioner

No requirement to disclose tax advice document
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Claim that book or document is tax advice document

Person must disclose tax contextual information from tax

advice document

Challenge to claim that book or document is tax advice

document
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Records to be kept by employer or PAYE intermediary

PAYE tax codes

Special tax code certificates

Variation of requirements
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Payroll donations

24Q  Transfer of payroll donations by employers
Section 28B replaced
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28B  Notification of investors’ tax rates

Portfolio tax rate entity to give statement to investors and
request information

Section 31B replaced

31B  Notification requirements for PIEs

31C  Notification requirements for multi-rate PIEs
Records to be provided by employer who contributes to
superannuation fund

Certification requirements for withdrawals subject to
section CS 1 of Income Tax Act 2007

Applications for RWT exemption certificates

Heading and section 32N repealed

Returns of income

Annual returns of income not required

Electronic format of employer monthly schedule and
PAYE payment form

Section 36AB replaced

36AB Electronic return requirements for multi-rate PIEs
Returns to annual balance date

Returns by persons with tax credits for housekeeping
payments and charitable or other public benefit gifts
Return by person claiming rebate on redundancy payment
Portfolio tax rate entities and portfolio investor proxies to
make returns, file annual reconciliation statement

Section 57B replaced

57B  Return requirements for multi-rate PIEs

Disclosure of trust particulars

Disclosure of interest in foreign company or foreign

investment fund

Section 66 repealed

Tax credit relating to KiwiSaver and complying

superannuation fund members: member credit form

Statements in relation to research and development tax

credits: single persons

Section 68E replaced

68E  Statements in relation to research and development
tax credits: internal software development groups

New section 68F inserted

68F  Requirements for statements in relation to
research and development tax credits

Section 78E repealed
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Section 78F repealed
New section 80KLB inserted

80KLB Recovery of excess tax credits

Effect of extra instalment on entitlement to tax credit

Officers to maintain secrecy

Disclosure of information for verification of large budget

screen production grant entitlement

Disclosure of information in relation to Working for

Families tax credits

Further secrecy requirements

New section 89AB inserted

89AB Response periods

Taxpayers and others with standing may issue notices of

proposed adjustment

Taxpayer may issue notice of proposed adjustment for

taxpayer assessment

Completing the disputes process

Determination on economic rate

Determination on special rates and provisional rates

Commissioner may decline to issue special rate or

provisional rate

Notice of setting of economic rate

Applications for determinations

Determination on type of interest in FIF and use of fair

dividend rate method

New heading and section 91AAQ inserted
Determinations relating to non-attributing active

CFCs

91AAQ Determination on insurer as non-attributing
active CFC
New heading and section 91 AAR inserted

Determinations relating to relocation payments

91AAR Determination relating to eligible relocation
expenses

Assessment of shortfall penalties

Section 102 repealed

Section 103 repealed

Section 103A repealed

Section 104 repealed

Time bar for amendment of income tax assessment

Extension of time bars
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Amended assessments for research and development tax
credits

Definitions

Section 120EA repealed

Provisional tax instalments in transitional years

Where provisional tax paid by company does not count
as overpaid tax

Variation to definition of date interest starts

Interest paid on deposits in tax pooling accounts
Section 120R repealed

Certain rights of objection not conferred

Certain rights of challenge not conferred
Non-electronic filing penalty

Late payment penalty

Imposition of late payment penalties when financial relief
sought

Imputation penalty tax payable in some circumstances
Section 140C repealed

FDP penalty tax payable in some circumstances
Section 140CA repealed

Tax shortfalls

Unacceptable tax position

Abusive tax position

Evasion or similar act

Not paying employer monthly schedule amount
Limitation on reduction of shortfall penalty

New date for payment of tax that is not a penalty

Due dates for payment of imputation penalty tax, FDP
penalty tax, and underestimation penalty tax
Knowledge offences

Evasion or similar offence

Recovery of civil penalties

Taxes that may be recovered

Transfer of excess tax within taxpayer’s accounts
Transfer of excess tax to another taxpayer

Instalment arrangements

Section 181 repealed

Section 183 repealed

Remission for reasonable cause

Small amounts of penalties and interest not to be charged
Remission on application
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Payments into, and out of, Listed PAYE Intermediary
Bank Account
Power to make interim payments of WFF tax credit

Part 3
Amendments to Goods and Services Tax Act 1985

Goods and Services Tax Act 1985

Interpretation

Meaning of term supply

Supply of certain imported services

Time of supply

Value of supply of goods and services

Zero-rating of goods

Zero-rating of services

New section 11C inserted

11C  Treatment of supplies by operators of loyalty
programmes

Fringe benefits and entertainment expenses

Group of companies

Part 4
Amendments to KiwiSaver Act 2006
KiwiSaver Act 2006
Interpretation

Section 13 repealed

Other situations when automatic enrolment rules do not
apply

Eligibility to be exempt employer

Involuntary transfers

What happens when initial back-dated validation ends,
with no confirmed back-dated validation?

Contribution rate

How and when interest is paid on refunds

Refunds of employer contribution by Commissioner if
employee opts out

General

Compulsory employer contribution amount: general rule
New sections 101FB and 101FC inserted

101FB Grace periods: employers

101FC De minimis: other contributions and hybrid
schemes amount

Rules: providers
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549G

Terms relating to members’ tax credits implied into trust
deed

Terms relating to lump sum payments by complying
superannuation funds

Crown contribution

Regulations relating to mortgage diversion facility
Schedule 1—KiwiSaver scheme rules

9 Withdrawal on death

Part 5
Amendments to Income Tax Act 2004

Income Tax Act 2004
New section CC 8B inserted

CC 8B Certain commercial bills: non-resident holders

What is a transfer of value?

Returns of capital: off-market share cancellations

Treasury stock acquisitions

Foreign investment fund income

Available subscribed capital amount

Amounts derived in connection with employment

Meaning of expenditure on account of an employee

Benefits, pensions, compensation, and government grants

New section CR 3 added

CR 3 Income for general insurance outstanding claims
reserve

Section CW 3B repealed

Expenditure on account, and reimbursement, of

employees

New sections CW 13B and CW 13C inserted

CW 13B Relocation payments

CW 13C Payments for overtime meals and certain other
allowances

Local and regional promotion bodies

Benefits provided instead of allowances

Section CX 24 replaced

CX 24 Accommodation

Government grants to businesses

New heading inserted

New section CX 44G inserted

CX44G Disposal of pre-1990 forest land units

Determining tax liabilities

New section DB 8B inserted
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DB 8B Interest or expenditure connected to stapled debt
security

Cost of revenue account property

Gifts of money by company

New section DB 46B inserted

DB46B Liabilities for emissions

Criteria for approval of share purchase schemes: before

period of restriction ends

Employment-related activities

Interpretation: reimbursement and apportionment

Forestry business on land bought from the Crown, Maori

owners, or holding company: no deduction

New section DT 1A inserted

DT 1A Ring-fenced allocations

Arrangement for petroleum exploration expenditure and

sale of property

Petroleum development expenditure

Disposal of petroleum mining asset to associate

Amount written off by holding company

New section DW 3 added

DW 3 Deduction for general insurance outstanding
claims reserve

Prepayments

Pool method: calculating amount of depreciation

Economic rate for plant, equipment, or building, with

high residual value

Annual rate for item acquired in person’s 1995-96 or later

income year

Meaning of adjusted tax value

Section EJ 11 replaced

EJ 11 Petroleum development expenditure: default
allocation rule

EJ11B Petroleum development expenditure: reserve
depletion method

Relinquishing petroleum permit

New sections EJ 12B and EJ 12C inserted

EJ12B Dry well drilled

EJ12C Well not producing

Disposal of petroleum mining asset

Sections EJ 17 and EJ 18 replaced

EJ 18 Meaning of petroleum mining development

What spreading methods do
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IFRS taxpayer method

IFRS method

Determination alternatives to IFRS

Expected value method and equity-free fair value method
New section EW 21 inserted

EW 21 Financial reporting method

Default method

Failure to use method for financial reporting purposes
Change of spreading method

When calculation of base price adjustment required
Base price adjustment formula

Direct control interests

Direct income interests

Direct income interests in FIFs

Exemptions: direct income interests in FIF in grey list
country

Use of particular calculation methods required
Comparative value method

Fair dividend rate method: usual method

Fair dividend rate method: method for unit valuers and
persons valuing interests daily

Cost method

Codes: comparative value method, deemed rate of return
method, fair dividend rate method, and cost method
Measurement of cost

Transitional rule for IFRS financial reporting method
New sections EZ 51 and EZ 52 added

EZ 51 Transitional rule for financial reporting method

EZ 52 Transitional rule for changes from the fair value
method

Floating rate of interest on debentures

Interest on debentures issued in substitution for shares

New section FC 2B inserted

FC2B Stapled debt securities

Rules for calculating New Zealand group debt percentage
New Zealand net equity of New Zealand banking group
Section GC 14EB repealed

Dividends from qualifying company

Modification of agency provisions in respect of income
from company debentures

Effect of failure to meet eligibility requirements for
entities
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Investor membership requirement

Investor interest size requirement

Further eligibility requirements relating to investments
Unlisted company may choose to become portfolio listed
company

Becoming portfolio investment entity

Credits received by portfolio tax rate entity or portfolio
investor proxy

Determination of amount of credit in certain cases
Credit of tax for imputation credit

Credit of tax for dividend withholding payment credit in
hands of shareholder

Credits in respect of dividends to non-resident investors
Special rules for holding companies

Credits arising to imputation credit account

Allocation rules for imputation credits

Amount of imputation credit to be attached to cash
distribution

Notional distribution deemed to be dividend

Amount of imputation credit to be attached to cash
distribution

Notional distribution deemed to be dividend or taxable
Maori authority distribution

Branch equivalent tax account of company

Credits and debits arising to branch equivalent tax account
of company

Debits and credits arising to group branch equivalent tax
account

Use of consolidated group credit to reduce dividend
withholding payment, or use of group or individual debit
to satisfy income tax liability

Allocation rules for dividend withholding payment credits
Dividend with both imputation credit and dividend
withholding payment credit attached

Conduit tax relief account

Credits arising to conduit tax relief account

Debits arising to conduit tax relief account

Consolidated group conduit tax relief account

Credits arising to group conduit tax relief account
Debits arising to group conduit tax relief account
Retirement scheme contributors

Application of RWT rules
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619B
620

621
622

622B

622C

622D

623

624

Resident withholding tax deductions from dividends
deemed to be dividend withholding payment credits
Definitions

Schedule 16—Depreciable land improvements

Part 6
Amendments to other Acts and regulations

Income Tax Act 1994

Income Tax Act 1994 amended

Exempt income—employee allowances and expenditure
on account of employee

Meaning of fringe benefit

Accrual expenditure

Special and provisional economic rates

Use of consolidated group credit to reduce dividend
withholding payment, or use of group or individual debit
to satisfy income tax liability

Definitions

Schedule 6 A—Specified types of entertainment
Schedule 16—Depreciable land improvements

Income Tax Act 1976

Special and provisional economic rates
Schedule 21-Depreciable land improvements

Estate and Gift Duties Act 1968
Interpretation
Stamp and Cheque Duties Act 1971
Interpretation
Taxation Review Authorities Act 1994
Hearing of objections by an Authority

Taxation (Business Taxation and Remedial Matters) Act
2007

Use of consolidated group credit to reduce dividend
withholding payment or use of group or individual debit
to satisfy income tax liability

Acts referring to associated person

Consequential amendments to other Acts: associated
person
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Companies Act 1993

624B  Schedule 7—Preferential claims 816
Insolvency Act 2006
624C  Priority of payments to preferential creditors 817
Income Tax (Depreciation Determinations) Regulations
1993
625 Income Tax (Depreciation Determinations) Regulations 817
1993
Goods and Services Tax (Grants and Subsidies) Order
1992
626 Schedule—Non-taxable grants and subsidies 818
KiwiSaver Regulations 2006
627  KiwiSaver Regulations 2006 amended 818
628  What member of KiwiSaver scheme must do next to 818

participate in mortgage diversion facility
629 What scheme provider must do to participate in mortgage 818
diversion facility

Schedule 1 819
Consequential amendments to lists of defined terms:
associated person

Schedule 2 822
Consequential amendments to other Acts: associated
person

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Taxation (International Taxation, Life In-
surance, and Remedial Matters) Act 2008.

2 €ommeneement
Rovyal assent; except as provided in this seetion:
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I

G

EG

fa)  in relatton to the Parliamentary Serviee; on 1 October
1986+

by in refation to the Office of the €lerk of the House of
Representatives; on T August 1988:

Sections 621 and 622 arc treated as coming into forceon t

Aprit 1993

Sections 618 and 620 arc treated as coming nto feree on +

Aprit 1995-

Section 623 is treated as eoming into foree on + Aprit 199+

on 1 October 260+

Sections 436(1); 463(1); 478(1); 479(1) and (3); 544,
545; 547; 548; 549; 556; 557; 613(2); (11); and (14); 614;
and 625 are treated as coming into foree on + Aprit 2605
Section 479(2) 1s treated as coming into foree on + October
2605-

Sections 546; 555; 613(3); (5); (6); and (10) are treated as
coming mto foree on + April 2066-

on 3 April 2066-

Sections 543; 563; 564; 565(1); (3); and {(4); 566; 567;
568; 569; 570; 571; 572; 573; 574; 575; 576; 577; 578;
589(2); 610; and 613(9) arc treated as coming into force on
1 Aprit 2607

foree on 1 Fuly 2607

Sections 449; 460; 463(3); 579; 580; 581; 582; 583; 584;
585; 586; 587; 588; 589(1); 590; 591; 592; 593; 594; 595;
596; 597; 598; 602; 603; 604; 605; 606; 607; 608; 609;
611; 612; and 613(13) arc treated as coming into forceon t
October 2007

Seetion 552 1s treated as coming into foree on + Pecember
20607

Seections 470(2); 502(2); 550; 599; and 600 are treated as
Section 551 is treated as coming into foree on 4 March 2608
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Sections 14; 15(1) to (3) and (5); 20; 21; 27; 29; 33; 34;
35; 375 38; 42; 43; 47; 49; 70; 71; 72; 73; 74; 75; 76(1);
3); and (5); 77(1) and (3); 78(1) and (3); 79; 86; 87; 93;
94; 95; 96; 97; 100; 101; 102(1); 103; 104; 107; 108;
116(1); 122(9) and (16); 127; 128; 129; 130; 131; 132(1)
to (3); (5) to (7); and (9); 133; 134; 135(1) to (3) and (5) to
(9); 136(1) to (3) and (5) to (9); 137; 138(1); 139(1); (2);
and (4); 148; 151; 153; 159(3); 161(1) and (2); 166(1); (3);
and (4); 177(4); 179; 180; 181H(1); 182(1); 185; 186(1);
194; 196; 197; 198; 20{1); 204; 205(3); 206; 207; 208;
209; 210; 211; 212; 213; 215; 216(2); 219; 223(1); 224;
226; 227; 231; 234; 237{1); (2); and (4); 242; 243; 244;
245; 246; 247; 248; 250; 251(1); (3); and (4); 252; 258(1);
259; 262; 263; 268(1) and (2); 270; 273(2); 275; 2792);
280(2); 281; 282; 284, 286(1); 287(2); 296; 307(1); 325;
326; 327; 328; 329; 331H2); 336(3); 337 339; 343(2);
349; 371; 377; 380; 384; 382; 385; 386; 387(1) to (4) and
{6); 388; 394; 397; 399; 400; 401; 408(5); (7); (28); (32);
37 (40); (42); (57); (59); (63); (67); (78); (88); (93); (94)
118); (128); (133); (134); (136); (138); (141); (142); and
152); 410; 411; 412; 413; 416; 417(1) and (3); 418; 419;
420; 423; 424; 428; 429; 430; 433(3); 434(4); 435; 446;

498; 499; 508; 509; 511, 516, 517; 530; 535; 536; 537,
538; 553; 554; 558; 559; 560; 561; 562; 565(2); 613(7);
(8); and (12); and 626 arc treated as coming mnto foree on +
Aprit 2008:

Sections 22; 46; 62; 64, 65; 69; 89; 90; 91; 92; 229; 230;
408(58); 470(1); 471; 473; and 541 are treated as coming
into foree on 1+ July 2008

Sections 5; 6; 13(2) and (3); 16; 17; 19; 25; 26; 30; 32;
53; 54; 55; 60; 66; 67; 80; 98(3) and (4); 102(2); 116(2);
1175 118; 119; 1215 122(1) to (8); (11) to (15); and (17);
123; 124; 125; 126; 132(8) and (11); 138(2) and (3); 147;
154(1) and (2); 155(1) and (2); 156; 157; 158; 159(1);
(2); (4); and (5); 160; 161(3) and (4); 162; 163; 164; 165;
166(2); 167(1) and (2); 168(1) to (10); 169(1); 170; 17H1)
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to (3); 172; 173; 174; 175; 176; 177(1) to (3); (5); and
{6); 178; 184; 189; 196; 191; 192; 193; 195; 199, 2006;
220, 221; 251(2) and (5); 253; 254, 255; 269, 273(3) and
t4); 277; 286(3); 287(3); 288(2); 290, 291; 292; 293; 294;
295; 299; 300; 361; 302; 303; 304, 306; 308; 309; 316;
3115 312; 313; 314; 315; 316; 317; 318; 319, 320, 321;

(9) (10); (13); (15); (20); (21); (24); (27); (29); (30); (31);
33); (39); (43); (44); (47); (48); (49); (50); (51); (52); (53)
(60); (64); (80); (83); (86); (87); (123); (124); (132); (137);
(143); (144); (145); (146); and (147); 409; 421H2); 425;
426; 433(4); 434(1) to (3) and (5); 442(2); 452; 468; 469;
483(2); 484; 486; 487; 488; 489; 496; 497; 500; 501; 505;
506, 507; 542; 514; 515, and 531 arc treated as coming into
foree on T October 2008

Sections 9; 31; 48; 61; 8H(2) and (3); 84; 85; 98(1) and
(5); 187; 408(26); (36); (55); (71); (85); (108); (109);
122); (125); and (139); 519(2); and 524 arc treated as
coming mto foree on 1 January 26069:

Sections 150; 222, and 372 come into force on 3+ March
2609

Sections 4; 7; 8; 10; 11; 12; 13(1); 15(4) and (6); 18; 23;
24; 28; 36; 39; 40; 41; 44, 45; 50; 51; 52; 56; 57; 58; 59;
63; 68; 76(2); (4); and (6); 77(2) and (4); 78(2) and (4);
81(1); 82; 83; 88; 98(2) and (6); 99; 105; 106; 109; 110;
1 H12; 113; 114; 115; 120; 122(10); 132(4) and (10);
135(4) and (10); 136(4) and (10); 139(3) and (5); 140;
141 142; 143; 144; 145; 146; 149; 152; 154(3); 155(3);
167(3); 168(11); 169(2); 171(4); 182(2); 183; 186(2) and
3); 188; 20H2); 202; 203; 205(1) and (2); 214; 216(1)
and (3) to (5); 217; 218; 223(2); 225; 228; 232; 233; 235;
236; 237(3) and (5); 238; 239; 240; 241; 249, 256; 257;
258(2); 260, 261; 264, 265, 266, 267; 268(3); 271; 272;
273(1) and (5); 274; 276; 278; 279(1) and (3); 280(1);
283, 285, 286(2) and (4); 287(1) and (4); 288(1) and (3);
289; 297; 298; 305; 307(2); 323; 324; 330(2) and (3);
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3311 and (3); 333; 334; 335; 336(1); (2); and (4); 338;
341; 342(2); 343(1) and (4); 344(2); 351; 353(2); 368;
369; 376(1); 378; 379; 383, 384, 387(5); 389, 390, 393;
395; 402; 403; 404, 405; 407; 408(2); (3); (4); (6); (11)
(12); (14); (16); (17); (18); (19); (22); (23); (25); (34); (35)s
(38); (41); (45); (46); (54); (56); (61); (62); (65); (66); (68);
(69); (70); (72); (73); (T4); (75) (76) (77) (79) (81
(82); (84); (89); (90); (92); (99); (101); (102); (103); (104);
(165); (106); (110); (112); (113); (114); (119); (120);
t121); (126); (127) (129); (130); (131); (135); (140);
(148); (149); (150); (151); and (153); 414; 415; 417(2)
and (4); 42H1); 422; 431; 436(2); 442(1) and (3); 443;
444; 445; 447; 448; 450; 453; 454; 456; 457; 458, 461;
463(4); 464; 477; 492; 493; 494; 502(1); 503; 504; 510;
526; 527; 528; and 624 come into foree on + April 2609-
Section 48H2) comes nto foree on + Aprit 26H6:
Section 484H(3) comes into foree on T April 26+

Commencement

This Act comes into force on the day on which it receives the
Royal assent, except as provided in this section.

Sections 56B, 78D, 232, 233, 235, 236, 379, 384, 402,
403, 408(23), (35B), (38), (89), (98C), and (99), 442(1)
and (3), 443, 447, 504, 624B, and 624C are treated as com-
ing into force 3 months after this Act receives the Royal assent.

Section 519(4) is treated as coming into force—

(a) in relation to the Parliamentary Service, on 1 October
1986:

(b) in relation to the Office of the Clerk of the House of
Representatives, on 1 August 1988.

Section 621 is treated as coming into force on 1 April 1993.

Section 618 is treated as coming into force on 1 April 1995.

Sections 618B and 623 are treated as coming into force on
1 April 1997.

Sections 485, 616, 617, 619, 619B, 620, and 622 arc
treated as coming into force on 1 October 2001.

Sections 463(1), 478(1) and (4), 479(1), (3), and (6),
526B, 542B, 542C, 542E, 544, 545, 545B, 547, 548,
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(10)

548B, 549, 549B, 549C, 549F, 550C, 550D, 550E,
552(1B), 554B, 555B, 555C, 556, 557, 557B, 568B(2)
and (4), 601, 613(2), (4D), (6B), (11), (12B), (14), and
(16), 614, 622C(1) and (3), and 625 are treated as coming
into force on 1 April 2005.

Section 479(2) is treated as coming into force on 1 October
2005.

Sections 546, 555, and 613(3), (5), (6), (10), and (15) ar¢

1)

treated as coming into force on 1 April 2006.

Sections 478(2) and 479(4) are treated as coming into force

(12)

on 3 April 2006.
Sections 520B, 543, 562B, 563, 564, 565, 566, 566B,

(13)

566C, 566D, 567, 568, 568B(1) and (3), 569, 570, 571,
572, 573, 574, 575, 576, 577, 578, 589(2), 610, and
613(4C), (6E), (9), and (18) are treated as coming into force
on 1 April 2007.

Section 504C is treated as coming into force on 17 May 2007.

(14)

Sections 449, 540, 541B(2), and 613(4) and (6D) are

(5)

treated as coming into force on 1 July 2007.
Sections 460, 499B, 500B, 549H, 579, 580, 581, 582,

(16)

583, 584, 585, 586, 587, 588, 589(1), 590, 591, 592,
592B, 593, 594, 595, 596, 597, 598, 602, 603, 604, 605,
606, 607, 608, 609, 611, 612, and 613(13) are treated as
coming into force on 1 October 2007.

Section 552(1) and (2) is treated as coming into force on 1

a7)

December 2007.
Sections 470(2), 550, 599, and 600 are treated as coming

(18)

into force on 19 December 2007.
Section 550B is treated as coming into force on 1 January

(19)

2008.
Sections 542D, 543B, 549G, 550F, 568C, 568D, 568E,

(20)

578B, 578C, 578D, 578E, 578F, 580B, and 613(3B), (3C),
(4B), (4E), (4F), (6C), and (13B) to (13E) are treated as com-
ing into force on 25 February 2008.

Section 551 is treated as coming into force on 4 March 2008.

(21)

Sections 5(1), (2), (4), (5), and (7), 9B, 10B, 12(1)(b).

12B, 14, 15(1), (2), (3), and (5), 17(3), 20, 21, 22, 23,
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27, 29, 29B, 29C, 29D, 29E, 32(1) and (2), 33, 33B, 34,

35, 37, 38, 39, 40B, 42, 43, 45(1A) and (3), 47, 49, 52C,

55B, 56(3), 57B, 61C, 61D, 61E, 61F, 67C, 70(1) and (3),

71, 72(1) to (4), 73, 74, 75, 76(1), (3), (5), and (7), 77(1),

(3), and (5), 77B(1) and (3), 78(1), (3), and (5), 78B(1),

(3), and (5), 78C, 79, 80B, 85B, 86, 87, 87B, 87C, 93,

94, 95, 96, 97, 99B, 99C, 100, 101(1), 102(1), (2), and

(4), 103, 104, 105B, 105C, 105D, 107, 108, 108B, 115B,

115C, 116(1), 122(9) and (16), 127, 127B, 128, 128B,

129, 130, 131, 132(1) to (3), (5) to (7), and (10), 133,

134(1), 135(1A), (1) to (3), and (5) to (9), 136(1A) to (3)

and (5) to (9), 137, 138(1), 139(1), (2), and (4), 139B,

139C, 141C, 148, 148B, 151, 151B, 151C, 153, 153B(1),

(4), and (5), 157(2), (3), and (5), 159(3) and (6), 163(1)

and (3), 166(1), (2B), (3), (4), and (4C), 174B, 177(4),

178B, 179, 179B, 179C, 180, 181(1) and (4), 182(1),

185, 186(1), 194, 195B, 195C, 195D, 196, 197, 198,

200B, 201(1), 201B, 202(2) and (4), 202B, 202C, 203B,

203C, 203D, 203E, 203F, 203G, 203H, 2031, 204, 206,

207, 207B, 208(1), (2), (4), and (6), 209, 210, 211, 211B,

212, 213, 213B, 214B, 216(1B), (2), and (7), 217(1B)

and (4), 218(1) and (4), 219, 219B, 220(1B) and (3),

220C, 221B, 223(1), 224, 226, 227, 228B, 230B, 231,

234, 237(1), (2), (4), and (6), 242, 243, 244, 245, 2458,

247, 248, 249, 249B, 249C, 250, 251(1), (3), (4), and (7),

252, 254B, 254C, 256B, 256C, 257B, 257C, 257D, 257E,

257F, 257G, 257H, 2571, 257J(1) and (3), 257K, 257L,

257M, 257N, 2570, 258, 260B, 262, 263, 263B, 268,

271(1), (2), (4), (5), and (7), 271B, 273(2) and (6), 275,

278B, 279(2) and (5), 281, 282, 284, 284B, 285B, 285C,

286(1), (4), and (8), 287(2) and (6), 296, 307(1) and (3),

308(1A) and (1B), 308B, 311B, 315(1A) and (1B), 325,

326, 327, 328, 329, 330B, 331(2) and (5), 336(3) and

(6), 337, 339, 340B, 343(2), (4), and (7), 349, 353B, 371,

373B, 374(2), (3), and (5), 375(1), (3), and (5), 376(1A)

and (3B), 376B, 376C, 377, 377B, 377C, 378B, 379B(2),

(3), and (4), 380, 381, 382, 382B, 383B, 384B, 385, 386,
387(1) to (4), (7), and (9) to (11), 388B, 389(1) and (3)
to (5), 390(1) and (3) to (5), 390B(1) to (6) and (8) to
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(13), 390C, 390D, 390E, 390F, 390G, 390H, 3901, 392B,
392C, 393(1), (2), (4), (5), (7), and (8), 393B, 393C, 394,
397, 399, 400, 401, 401B, 401C, 402B, 402C, 405, 406,
407, 407B, 407C, 408(5), (7), (9B), (22B), (23C), (23D),
(28), (29B), (32), (36B), (37B), (37C), (37D), (38B), (38C),
(38E), (38F), (38G), (40), (40B), (40C), (42), (49), (56B),
(57), (59), (63), (64B), (67), (67B), (74B), (78), (80B),
(80C), (88), (90B), (92B), (93), (94), (95), (96), (97),
(98), (98B), (98D), (100), (107), (107B), (107C), (1100C),
(111), (111B), (115), (115B), (117), (118), (128), (129B),
(130B), (132), (133), (134), (134B), (136B), (138), (142),
(145B), (149), (152), (154), (155), and (158), 182(1),
201(1), 410, 411, 412, 413, 414B, 415B, 415C, 415D,
416,417(1) and (3), 417B, 418, 419, 420, 420B, 422B(3)
to (8), 422C, 423, 423B, 424, 425B, 428, 429, 429B,
430, 433(2B), (3), (5B), and (6), 434(4), 435(1), and (3),
446, 450B, 450C, 451(2), 455, 459, 462, 463(2) to (3),
465(1), 466, 467, 467B, 469B, 469C, 472, 474, 475, 476,
478(3) and (5), 479(5) and (7), 480, 481, 482, 483(1),
485B, 490, 490B, 493B, 495, 496B, 498, 498C, 498D,
499, 502B, 504B, 508, 509, 510, 511, 516, 517, 530(1)
to (3), 531B, 532B, 535, 536, 537, 538, 539B, 539C,
541B(3) and (4), 553, 554, 559, 560, 561, 562, 613(7),
(8), (12), and (17), 622C(2) and (4), 622D, and 626 arc
treated as coming into force on 1 April 2008.

Sections 64, 229, 230, 257J(2), 379B(1), 408(99B), 541,

(23)

628, and 629 are treated as coming into force on 1 July 2008.
Sections 31, 45B, 48, 546B, 549D, and 549E are treated

(24)

as coming into force on 26 September 2008.
Section 102(3) and (5) is treated as coming into force on 1

(25)

October 2008.
Sections 9, 61, 61B, 81(2) and (3), 84, 85, 98(2) and (4),

(26)

132(8), (12), and (14), 133B, 134(1), 186B, 187, 408(26),
(36), (38H), (55), (71), (85), (108), (109), (122), (125), and
(139), and 519(2) and (3B) are treated as coming into force
on 1 January 2009.

Sections 8B, 67B, 83B, 101(2) to (6), 103B, 132(9) and

(11), 134(2) and (3), 139(3B) and (7), 139D, 148C, 203J,
204B, 205, 206B, 208(3), (5), (7), and (8), 219C, 255B,
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286(2) and (6), 287(3) and (7), 288(1), (3), and (4), 330(1)
and (4), 345, 346, 347, 348, 376(1), 383, 387(5), (6), and
(8), 389(2), 390(2), 390B(7), 395B, 395C, 395D, 395E,
404, 408(62), (125B), and (141), 417(2), (4), and (5), 422,
426B, 444, 445, 454, 458, 528, 530(4), and 533B arc
treated as coming into force on 1 April 2009.

Sections 5(3), (6), and (8), 6, 13(2) to (5), 17(1), (2), and

(4), 18B, 19, 25, 26, 30, 32(3) and (6), 53, 54, 55, 60, 66,
67, 80, 116B, 117, 119, 121, 122(1) to (8),(11) to (15),
(17), and (18), 123, 124, 125, 126, 138(2) to (4), 147, 154,
155,156, 157(1) and (4), 158, 159(1), (2), (4), (5), and (7),
160, 161, 162, 163(2), (4), and (5), 164, 165, 166(2) and
(5), 167, 168, 169, 170, 171, 172, 173, 174, 175, 176,
177(1) to (3) and (5) to (7), 178, 180B, 181(2), (3), and
(5), 184, 189, 190, 191, 192, 193, 195, 199, 200, 220(1)
and (2), 220B, 221, 251(2), (5), and (6), 253, 254, 255,
269, 273(3), (4), and (8), 277, 286(3) and (7), 288(2) and
(5), 290, 291, 292, 293, 294, 295, 299, 300, 301, 302,
303, 304, 306, 308(1) and (2), 308C, 309, 310, 311, 312,
313, 314, 315(1) and (2), 316, 317, 319, 319B, 320, 321,
322, 332, 340, 342(1) and (3), 343(3) and (8), 344(1) and
(3), 352, 353(1) and (3), 354, 355, 356, 357, 358, 359,
360, 361, 362, 364, 365, 366, 367, 370, 373, 374(1) and
(4), 375(2), (4), and (6), 376(2), (3), and (4), 391, 392,
396, 408(8), (9), (10), (13), (15), (20), (21), (24), (27), (29),
(30), (31), (33), (39), (43), (44), (47), (48), (50), (51), (52),
(53), (60), (64), (65), (70B), (80), (83), (86), (87), (123),
(123B), (124), (137), (140B), (143), (144), (145), (146),
(147), and (159), 409, 421(2) and (4), 425, 426, 433(4)
and (7), 434(1) to (3), (5), and (6), 442(2), 452, 468, 469,
483(2) and (5), 484, 486, 487, 488, 489, 496, 497, 500,
501, 505, 506, 507, 512, 514, and 515 are treated as coming
into force on 30 June 2009.

(27B) Sections 36, 45(1), (2), and (4), 46, 62, 63, and 65 come

(28)

into force on 1 October 2009.

Sections 69, 89, 90, 91, 92, 408(74), (75), and (82B) come

(29)

into force on 1 January 2010.

Sections 4, 7, 8, 11, 12(1)(a) and (2), 13(1), 15(4), (6).
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52B, 56(1), (2), and (4), 57, 58, 59, 70(2), (4), and (5),

72(5) and (6), 76(2), (4), (6), and (8), 77(2), (4), and (6),

77B(2) and (4), 78(2), (4), and (6), 78B(2), (4), and (6),

81(1), 82, 88, 115, 116(2) and (3), 120, 122(10) and (19),

132(4) and (13), 135(4), (10), and (11), 136(4), (10), and

(11), 139(3), (5), and (6), 144, 145, 166(1B), (3B), (4B),

and (6), 182(2) and (3), 186(2) to (4), 188, 201(2) and

(3), 202(1) and (3), 203, 214, 214C, 216(3), (5), and (8),

218(2), (3), and (5), 223(2) and (3), 228, 237(3), (5), and

(7), 241, 256, 257, 271(3), (6) and (8), 276, 289, 323,

344(2) and (4), 378, 393(3), (6), and (9), 395, 408(2),

(3). (4), (12), (14), (16), (17), (18), (19B), (22), (25), (35),

(41), (46), (54), (56), (61), (66), (68), (68B), (69), (70),

(72), (73), (76), (78B), (79), (82), (84), (90), (92), (101),

(105), (106), (112), (119), (120), (121), (129), (131),

(150), (151), (153), and (157), 414, 414C, 415, 422B(1)

and (2), 426C, 431, 448, 450, 453, 456, 457, 461, 463(4)

and (5), 477, 502, 503, 524(3), and 624 come into force

on 1 April 2010.
Sections 150 and 372 come into force on 30 June 2010.

(1)

Sections 28, 38B, 44, 68, 98(1), (3), (5), and (6), 140,

141, 141B, 142, 143, 146, 149, 216(1), (4), and (6),

217(1), (2), and (3), 222, 225, 238, 239, 240, 264, 265,

266, 267, 272, 273(1), (5), and (7), 274, 278, 279(1), (3),

and (4), 283, 285, 286(5) and (9), 287(1), (4), and (5),

297, 298, 305, 307(2) and (4), 324, 330(2), (3), and (5),

331(1), (3), and (4), 333, 334, 335, 336(1), (2), (4), and

(5), 338, 341, 342(2) and (4), 343(1), (5), and (6), 351,

353(2) and (4), 368, 369, 408(6), (11), (19), (23B), (26B),

(27B), (35C), (38D), (40D), (41B), (45), (58B), (60B), (77),

(77B), (81), (83B), (102), (103), (104), (109B), (110),

(110B), (113), (114), (115C), (119B), (126), (127), (130),

(135), (138B), (140), (148), and (156), 421(1) and (3),

464, and 493 come into force on 1 July 2010.
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«
«

1)

Part 1
Amendments to Income Tax Act 2007

Income Tax Act 2007
This Part amends the Income Tax Act 2007.

Income tax liability of person with schedular income
After section BC 7(3), the following is added:

“Income tax liability of multi-rate PIEs

The income tax liability for a tax year of a multi-rate PIE is de-
termined under subpart HM (Portfolio investment entities).”
In section BC 7, in the list of defined terms, “multi-rate PIE”
is inserted.

Subsections (1) and (2) apply for the 2009—16 and fater in-
come years:

Subsection (1) applies for the 2010-11 and later income
years.

Withholding liabilities

In section BE 1; in the list of defined terms; “FBP> and “FbP
Subsections (1) and (2) apply for the 2009—16 and fater in-
come years:

Section BE 1(1) is replaced by the following:

“PAYE income payments
A person who makes a PAYE income payment must withhold

e B

@

an amount from the payment under the PAYE rules.”

A person who makes an employer’s superannuation cash con-
tribution must pay ESCT under the ESCT rules.

Section BE 1(6) is repealed.
In section BE 1, in the list of defined terms, “retirement sav-

9% ¢¢

ings scheme”, “retirement scheme contribution”, “RSCT”, and

“RSCT rules” are inserted.

In section BE 1, in the list of defined terms,—

(a) “employer’s superannuation contribution” and “PAYE
payment” are omitted:
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(1)
2)

(1)

(1)

(b) “employer’s superannuation cash contribution” and
“PAYE income payment” are inserted.

In section BE 1, in the list of defined terms, “FDP” and “FDP

rules” are omitted.

Subsections (1) and (2) apply for the 2008—09 and later in-

come years.

Subsection (3) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Other obligations
Section BF 1(d) is repealed.

In section BF 1, in the list of defined terms, “further FDP” is

omitted.

Subsections (1) and (2) apply for the 2009—16 and fater in-

come years:

Subsection (1) applies for—

(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Disposal: land used for landfill, if notice of election

Section CB 8(c¢) is replaced by the following:

“(c) the person acquiring the land is not an associated per-
son; and”.

years:

Subsection (1) applies for the 2010-11 and later income

years.

Section CB 26 replaced
Section CB 26 is replaced by the following:

49

10

15

20

25

30



Taxation (International Taxation, Life

Part 1 ¢l 8 Insurance, and Remedial Matters) Bill

“CB 26 Disposal of certain shares by portfolio investment

“(h)

“2)

“G)

“(4)

50

entities

“When this section applies

This section applies when—

“(a) the income from the disposal by a person (the entity)
of the share is excluded income under section CX 55
(Proceeds from disposal of investment shares); and

“(b) adividend from the share is—

“@) declared before the disposal; and
“(i1) paid to a holder of the share who, after the dis-
posal, becomes entitled to the dividend.

“Income

The entity is treated as deriving an amount of income calcu-
lated using the formula—

(shares at declaration — shares on distribution)
x dividend.

“Definition of items in formula
In the formula,—
“(a) shares at declaration is the number of shares held by
the entity when the dividend is declared:
“(b) shares on distribution is the number of shares for
which the entity derives a dividend:
“e) dividend ts the amount of the dividend or; for a share
issted by an HCA company; the amount of the dividend
that s not fully imputed as deseribed in seetion RF 9(2)
When dividends fulty imputed or fully eredited):
c¢) dividend is the amount of the dividend per share or, for
a share issued by an ICA company, the amount of the
dividend per share that is not fully imputed.

“Positive result

The result of the formula must be a positive amount.

“Defined in this Act: amount; eompany; dividend; excluded income; €A eom-
pany; income; pay; portfolio investment entity; shareamount, company, divi-
dend, excluded income, fully imputed, ICA company, income, pay, portfolio

investment entity, share
“Compare: 2007 No 97 s CB 26”".
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years:
Subsection (1) applies for the 2010-11 and later income
years.

Section CB 27 repealed
Section CB 27 is repealed.

Subsection (1) applies for the 2009-10 and later income
years.

New heading and seetion €B 36 added
After seetion €B 35; the foltowing is added:
Response Act 2002

“€B 36 Disposal of emissions units

w1y

TFhis seetion applies when a person disposes of an emisstons

tnit:

“F

at the time of the surrender; to an unrelated person for an

amount equat to the untt’s cost; exeept if T of subseetions

(4} and (5) applies:

Pespite subseetion (3); the person ts treated as dertving m-=

refatron to the deforestation of post=1989 forest tand:

tand

eome of zero t—

“a) the person surrenders the emisstons unit in relatton to
the deforestation of pre=1996 forest tand; and
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(N=]

come or excluded income; from a disposat of the tand
without timber at the time of the surrender
“Converted unit treated as sotd
H a person converts a New Zealand emisstons unit; other than
a forest tand emisstons unit; into a Kyoto emisstons unit under
the €limate €hange Response Aet 2002; the person is treated
as having sold the converted unit for an amount equal to the
tnit’s eost:
plies to the disposal to another person of a pre=1990 forest fand
“Disposat at betow market vatue
Section GC 4B (Disposals of emisstons units at below market
value) may apply to treat a disposal; other than a surrender; as
being for market vatue:

Heading and section CB 36 replaced
The heading before section CB 36 and section CB 36 are re-
placed by the following:

“Emissions units under Climate Change
Response Act 2002

“CB 36 Disposal of emissions units

“(1)

“When this section applies
This section applies when a person disposes of an emissions

“(2)

unit.
“Income
The amount that the person derives on the disposal is income.

“(3)

“Surrender of unit: deemed sale at given value
If the disposal is by surrender under the Climate Change Re-

52
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“(4)

at the time of the surrender, to an unrelated person for an

amount equal to—

“(a) theunit’s cost, if none of paragraphs (b) to (f) applies;
or

“(b) the unit’s value under section ED 1(7B) (Valuation of 5

excepted financial arrangements), if that subsection ap-
plies and none of paragraphs (c) to (f) apply; or
“(c) zero, if subsection (4) applies; or
“(d) zero, if subsection (5) applies; or
“(e) the unit’s market value, if subsection (6) applies; or
“(f) the unit’s market value, if subsection (7) applies.

“Surrender of unit: emissions relating to post-1989 forest
land

The person is treated as selling the unit for an amount of zero

‘%)

if the person surrenders the emissions unit for emissions in
relation to post-1989 forest land.

“Surrender of unit: deforestation of some pre-1990 forest
land

The person is treated as selling the unit for an amount of zero

“(6)

if—

“(a) the person surrenders the emissions unit in relation to
the deforestation of pre-1990 forest land; and

“(b) the person would derive income, other than exempt in-
come or excluded income, from a disposal of the land
without timber at the time of the surrender.

“Surrender of post-1989 forest land unit: emissions not
relating to post-1989 forest land

The person is treated as selling a post-1989 forest land emis-

(D

sions unit for an amount equal to the unit’s market value if the
person surrenders the emissions unit other than for emissions
in relation to post-1989 forest land.

“Surrender of unit: free unit other than forest land unit

The person is treated as selling a unit that is not a forest land

unit for an amount equal to the unit’s market value if—
“(a) the person surrenders the unit before the period of the
emissions to which the unit relates; and
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“(8)

“(b) the unit was transferred to the person under Part 4, sub-
part 2 of the Climate Change Response Act 2002 at a

price of zero.
“Converted unit treated as sold

If a person converts a New Zealand emissions unit, other than

“9)

a forest land emissions unit, into a Kyoto emissions unit under

the Climate Change Response Act 2002, the person is treated

as having sold the converted unit for an amount equal to—

“(a) the unit’s value under section ED 1(7B), if that sub-
section applies; or

“(b) the unit’s cost, otherwise.

“Excluded income: post-1989 forest land emissions unit
Section CX 51B (Disposal of pre-1990 forest land emissions

9B
a

units) applies to the disposal to another person of a pre-1990
forest land emissions unit.

“Defined in this Act: amount, convert, emissions unit, forest land emissions

unit, income, Kyoto emissions unit, New Zealand emissions unit, pre-1990 for-

est land emissions unit, post-1989 forest land emissions unit, surrender’”.

New section CC 8B inserted
After section CC 8, the following is inserted:

“CC 8B Certain commercial bills: non-resident holders

“(1)

“When this section applies

This section applies when a non-resident holder of a commer-

“(2)

cial bill who is required to calculate and allocate income and

expenditure under neither the financial arrangements rules nor

the old financial arrangements rules because of the application

of section EW 9(2) to (4) or EZ 45(e) (which relate to the ap-

plication of the rules)—

“(a) disposes of the commercial bill other than by redemp-
tion; or

“(b) redeemsa commercial bill whose issuer is an associated
person of the non-resident.

“Income: disposal
The value of the commercial bill on the day the non-resident

54

holder disposes of it is income of the person.
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“3)

“Income: redemption
The amount that the non-resident holder receives on redemp-

tion is income of the person.

“Defined in this Act: amount, commercial bill, financial arrangements rules,

income, non-resident, old financial arrangements rules
“Compare: 2004 No 35sCZ 8.

(2) Subsection (1) applies for the 2008-09 and later income
years.

10  Transfers of value generally

b Seetton €D 4(Hfa) is reptaced by the foHowing:

“ta) the cause of the transfer is a sharcholding i the eom-
pany; whether or not the person holds shares in the com=
pany; and™

yeats:

10B What is a transfer of value?
(1)  After section CD 5(2), the following is added:

“When shares are cancelled

“(2B) The market value of any transfer from the shareholder to the

=

3

[

2 22 Z=

company on the cancellation of a share of the shareholder’s
rights as a shareholder is zero.”

In section CD 3, in the list of defined terms, “market value”,
“share”, and “shareholder” are inserted.

Subsection (1) applies for the 2008—09 and later income
years.

When is a transfer eaused by a shareholding relationship?
TFhe section heading to section €D 6 1s replaced by “Certain
Seetion €D 6(1) ts repeated:

The heading to section €D 6(2) s replaced by “Indication that
In seetion €D 6(3); the words before paragraph ta) are reptaced
by the foHowing:
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<

B k=

e

[
=S

12B

A transfer of value by a statutory producer board to a member
1s not cattsed by a sharcholding #—>

T seetion €D 6(4); the words before paragraph ta) are reptaced
by the foowing:

A transfer of value by a co-operative company to a sharcholder
1s not caused by a sharchotding ==

eome years:

When is a transfer caused by a shareholding relationship?
In section CD 6(1)(a)(ii), “shareholder; or” is replaced by
“shareholder; and”, and section CD 6(1)(a)(iii) is repealed.

Subsection (1) applies for the 2010-11 and later income

years.

Returns of eapital: off-market share eancellations

In seetton €D 22(9); in the definition of counted associate;
paragraph b); “is a benefietary” s replaced by “has benefited
or 1s eligtble to benefit™

yeats:

Returns of capital: off-market share cancellations

In section CD 22(9),—

(a)  inthe definition of counted associate, paragraph (b), “is
a beneficiary” is replaced by “has benefited or is eligible
to benefit”:

(b) in_the definition of non-participating redeemable
share, paragraph (b)(iii), “; or” is replaced by “or
section FA 2B(2) (Stapled debt securities); or”.

Subsection (1)(a) applies for the 201011 and later income

years.

Treasury stock acquisitions

()]
“(4)

Section CD 25(4), other than the heading, is replaced by the

following:
If subsection (2) applies, then, with effect from the cancella-
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(D)

)

3)

14

subsection (2) to apply, the available subscribed capital of the

class of the share is reduced by the lesser of—

“(a) the amount paid to the shareholder on the acquisition;
and

“(b) the available subscribed capital per share calculated
under the ordering rule and, in the case of the first
anniversary, calculated as if the share and any other
shares to which this subsection applies on that date
were cancelled on that date.”

Subsection (1) applies for the 2008—09 and later income
years.

Property made available intra-group

Section CD 27(1)(b) is replaced by the following:

“b) the assoctated company is assoctated with a sharcholder
n the first company-

“(b) in the absence of this section, the transfer would be a
dividend under section CD 6(1)(a)(ii) because the asso-
ciated company is associated with a shareholder in the

first company.”
Section CD 27(3)(a)(ii) is replaced by the following:
“(i1) the first company is associated with a company
(the parent company) that has a voting interest
in the associated company and that could have
received the transfer of value without the transfer
being assessable income or non-resident passive
income; and”.
In section CD 27, in the list of defined terms, “FDP” is omitted.
come years:
Subsection (2) applies for—
(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or
(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Employee benefits
In section CD 32(2), “CE 1(c)” is replaced by “CE 1(1)(c)”.
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15  Foreign investment fund income

(1)  Insection CD 36, after the heading, “ Amount not dividend” is
inserted as a subsection heading.

(2) In section CD 36(b)(iv), “method; and” is replaced by
“method.”, and paragraph (c) is repealed.

(3)  After section CD 36(b), the following are inserted as subsec-
tions (2) and (3):

“Exclusion for interests in grey list companies

“(2) Subsection (1)(b)(iv) does not apply if—

“(a) the FIF is a grey list company; and

“(b) the person holds a direct income interest of 10% or more
in the FIF at the beginning of the income year in which
the period falls.

“Application of rule for certain managed funds

“(3) Subsection (2) does not apply if—

“(a) the person is a portfolio investment entity, an entity eli-
gible to be a portfolio investment entity, or a life insur-
ance company; and

“(b) the FIF is a foreign investment vehicle.”

(4) Section CD 36(3)(b), is replaced by the following:

“(b) the FIF is a foreign PIE equivalent.”

(5) In section CD 36, in the list of defined terms, “direct income
interest”, “foreign investment vehicle”, “life insurance”, and
“portfolio investment entity” are inserted.

(6) Insection CD 36, in the list of defined terms, “foreign invest-
ment vehicle ” is omitted and “foreign PIE equivalent” is in-
serted.

7 Subseetions {(4) and (6) apply for the 2009—16 and tater in=
come yeats:

(7) Subsection (4) applies for the 2010-11 and later income
years.

16  New section €D 36B inserted
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“€cDb36B Distributions te resident company for deductible

w6y

17
(D

)

@

forei stv and fixed- fored .

Copterin distribrtions mot dividend

A distribution by a forei i rolation to am ;

n the company of a company resident in New Zeatand (the

resident) is not a dividend if; at the time of the distribution,—

“(a) the distribution is a deduetible foreign equity distribt-
tion:

“by the restdent’s interest in the company ts a fixed-rate for-

An amount that is not a dividend as a result of subseetion

{1 1s treated as a payment of mterest for money fent to the

company by the restdent:

“Befined in this Aet: amount; comparry; deduetible foreign equity distribution;

yeats:

Available subscribed capital (ASC) amount

Section CD 43(8)(b) is replaced by the following:

“(b) an amount received by the company if the amount is
mainly attributable, directly or indirectly, to the pay-
ment by the company of a dividend to a controlled for-
eign company at a time when the company is also a
controlled foreign company, regardless of whether ei-
ther company is a grey list company or non-attributing
Australian CFC.”

In section CD 43, in the list of defined terms, “non-attributing

Australian CFC” is added.

come years:
In section CD 43, in the list of defined terms, “consideration”
is inserted.

Subsection (1) applies for—
(a)  the 2009—10 and later income years, for persons having
a balance date on or after 30 June; or
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(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

18 \vailabl ctal distributi

tH  Seetion €D 441 and (12) are replaced by the following:
“Associated person transactions

“H) No capital gain amount ts dertved or eapital toss amount ts
ineurred by a eompany after 3+ Mareh 1988 on disposing of
property under an arrangement with an assoctated persomn:
«c g

“12) Subseetion (11 docs not apply i—
“ta) the company ts a close company: and
“b) the assoctated person s not a company: and
“e) the disposal is on the hiquidation of the eompany>

2> Sectton €D 44(15) to (17 are repeated:

3) Insection €D 44; in the list of defined terms; “retated person™

4 Subsections (1) to (3) apply for the 2609—16 and fater in-
come years:

18 Available capital distribution amount

(1)  After section CD 44(10) the following is inserted:
“Associated persons transactions

“(10B) No capital gain amount is derived or capital loss amount
incurred by a company after 31 March 2010 on disposing of
property under an arrangement with an associated person.
This subsection is overridden by subsection (10C).

“Close company liquidations
“(10C) Subsection (10B) does not apply if—

“(a) the company is a close company; and

“(b) the associated person is not a company; and

“(c) the disposal is on the liquidation of the company.”
(2)  Section CD 44(11) and (12) is repealed.
(3) After section CD 44(14), the following is inserted:
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“Relationship with section CZ 9B

“(14B) For capital gain amounts derived or capital loss amounts in-

(€]
()

18B

curred between 1 April 1988 and 31 March 2010, see section
CZ 9B (Available capital distribution amount: 1988 to 2010).”

Section CD 44(15) to (17) is repealed.
Subsections (1) to (4) apply for the 2010-11 and later in-
come years.

Heading and sections CD 45 to CD 52 repealed

A

19
(1)

ﬁea_

“3)

The heading before section CD 45 and sections CD 45 to

CD 52 are repealed.

Subsection (1) applies for—

(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Prevention of double taxation of share cancellation
dividends

Section CD 53(3), is replaced by the following:
“Non-taxable dividends

Subsection (2) does not appty to the extent to which the divi-
dend s exempt income of the person under seettons €W 9 and
€W 10 twhteh refate to income from equity):

Subsection (2) does not apply to the extent to which the divi-

2)
3)

dend is exempt income of the person under sections CW 9 to
CW 11 (which relate to income from equity).”

Section CD 53(4) and (5) are repealed.

In section CD 53, in the list of defined terms, “FDP”” and “FDP

credit” are omitted.

come years:

Subsections (1) and (2) apply for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.
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(D

)

€)

“2)
“(2)

Amounts derived in connection with employment
After the heading to section CE 1, “Income” is inserted as a
subsection heading.

Section CE 1(c) is replaced by the following:

“e) the market value of accommodation that the person re-

“(c) the market value of accommodation that the person re-
ceives in connection with their employment or service
other than an amount paid under section CW 17B (Re-
location payments):”.

After section CE 1(g), the following is inserted as subsection
)

“Meaning of accommodation

For the purposes of thts sectron; accommodation means board
or todging; or the use of a house or part of a house:

For the purposes of this section and section CX 28 (Accom-

4

21

62

modation), accommodation means board or lodging, or the
use of a house or living premises, or the use of part of a house
or living premises.”

In section CE 1, in the list of defined terms, “accommodation”
is inserted.

Subclauses (1) to (3) apply for the 2008—-09 and later income
years.

Meaning of expenditure on account of an employee

After section CE 5(3)(b), the following is inserted:
payments) or seetion €W 17€ (Payments for overtime
meals):

“(bb) an amount paid under section CW 17B (Relocation
payments) or section CW 17C (Payments for overtime
meals and certain other allowances):”.

Benefits; pensions; compensation; and government grants
“g) apayment under section 8HHth) of the Injury Preven-
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by the Corporation as defined i that Act; for attendant
care as defined in schedule 1; clause 12 of that Aet:

“thy a personal serviee rehabilitatton payment for a person
pensation Aet 260+

22  Benefits, pensions, compensation, and government grants
In section CF 1(2), in the definition of accident compensa-
tion payment, paragraph (f) and subsequent paragraphs are
replaced by the following:

“(f) apayment under the Injury Prevention, Rehabilitation,
and Compensation Act 2001 paid by the Corporation as
defined in that Act, of weekly compensation that is not
recovered or recoverable under section 248 of that Act:

“(g) apayment under section 81(1)(b) of the Injury Preven-
tion, Rehabilitation, and Compensation Act 2001 paid
by the Corporation as defined in that Act, for attendant
care as defined in schedule 1, clause 12 of that Act:

“(h) a personal service rehabilitation payment for a person
under the Injury Prevention, Rehabilitation, and Com-
pensation Act 2001,

23  New subpart CO inserted
After section CH 10, the following is inserted:

“Subpart CO—Income from voluntary
activities

“€O1 Income from voluntary activities
An amount that a person derives under seetion €W 62B (Vol-
untary activities) as a retmbursement payment for expenditare
that they ineur in undertaking a voluntary activity 1s income of
the person-
“Pefined in this Act: amount; income

“CO1 Income from voluntary activities

“Income

“(1) An amount derived by a person in undertaking a voluntary
activity is income of the person.
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“(2)

“Relationship with section CW 62B
This section is overridden by section CW 62B (Voluntary

24
(D

activities).

“Defined in this Act: amount, income’ .

Section CP 1 replaced
Section CP 1 is replaced by the following:

“CP1 Attributed income of investors in multi-rate PIEs

“(D)

“2

25
(D)

64

“When this section applies

This section applies when a multi-rate PIE attributes an
amount of income for an income year calculated under sec-
tion HM 36 (Calculating amounts attributed to investors) to a
person who is an investor in the PIE.

“Income
The amount is income of the person in the income year of the
person in which the PIE’s income year ends.

“Defined in this Act: amount, income, income year, investor, multi-rate PIE,
PIE

“Compare: 2007 No 97 s CP 17,

years:

Subsection (1) applies for the 2010-11 and later income
years.

When attributed CFC income arises
Section CQ 2(1)(f)(i) is replaced by the following:

“(1) the CFC has net attributable CFC income for the
accounting period under section EX 20C (Net
attributable CFC income or loss); or”.

“fb) the €F€ 1s not a non=attributing acttve €F€ for the ae-
ing aettve €FCs); and

“g) the €F€ ts not a non-attributing Australian €F€ for the

In seetton €Q 2; mn the list of defined terms;—
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3)

@) “branch equivalent income” 1s omitted:

fb)  “net attributable CFC i n hon-attribut .
€FCc>; and “non-attributing Australian €FC> are in-
serted:

Subsections (1) to (3) apply for the 2009—16 and fater in-

come years:

In section CQ 2(1), paragraph (g) is repealed and the following

is added:

“(h) the CFC is not a non-attributing active CFC for the ac-
counting period, under section EX 21B (Non-attribut-
ing active CFCs); and

“(1) the CFC is not a non-attributing Australian CFC for the
accounting period, under section EX 22 (Non-attribut-
ing Australian CFCs).”

After section CQ 2(2), the following is inserted:
“Special rule: attributed CFC amount from personal services

“(2B) Ifaperson and a non-attributing active CFC or non-attributing

(C)]

Australian CFC meet the requirements of subsection (1)(a)

to (e) and the CFC derives income from personal services that

1s an attributable CFC amount under section EX 20B(3)(h)

(Attributable CFC amount), the person has attributed CFC

income from the CFC equal to the product of—

“(a) the person’s income interest in the CFC:

“(b) the amount by which the CFC’s income from personal
services exceeds the expenditure incurred by the CFC
in deriving the income from personal services.”

In section CQ 2, in the list of defined terms,—

(a)  “branch equivalent income” is omitted:

(b) “attributable CFC amount”, “net attributable CFC
income”, “non-attributing active CFC”, and “non-at-
tributing Australian CFC” are inserted.

Subsections (1) to (3) apply for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.
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26  When FIF income arises

(1)  Section CQ 5(3) is replaced by the following:
“FIF income from CFC with FIF interest

“(3) FIF income also includes an additional amount that a person
with an income interest of 10% or more in a CFC has in an
income year under section EX 58 (Additional FIF income or
loss if CFC owns FIF), whether or not the CFC is a non-at-
tributing Australian CFC under section EX 22 (Non-attribut-
ing Australian CFCs).”

(2) Insection CQ 5, in the list of defined terms, “non-attributing
Australian CFC” is inserted.

3} Subsections (1) and (2) apply for the 2009—10 and later in-
come years:

(3) Subsection (1) applies for—
(a)  the 2009-10 and later income years, for persons having

a balance date on or after 30 June; or
(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

26B Section CQ 7 repealed
Section CQ 7 is repealed.

27  Heading to subpart CR replaced
In subpart CR, the heading is replaced by “Income from in-
surance”.

28  Sections CR 1 and CR 2 replaced

(1)  Sections CR 1 and CR 2 are replaced by the following:

“€ER1 Polieyholder base income of life insurer

“hy

66

“Poticyhotder base gross income

The amount of pohicyholder base gross neome that a hfe m-
that year; to the extent to whteh it 1s not used to eateulate their
to (6) (Policyholder base):
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“Sehedutar inconre
Fhe amount of schedular policyholder base income that a tife
instrer has for an income year is schedular income of the tife
instrer for the year:

“€ER 2 Shareholder base gross income of life insurer

Fhe amount of sharchotder base gross income that a tfe in-
that year:

“Defined in this Act: amount; income; income year; tife insurer; sharchotder
base gross income

“CR1 Policyholder base income of life insurer

If, but for this section, a life insurer has an amount of policy-
holder base income for an income year, and that amount is not
income under this Part, the amount is income of the life insurer
for the income vyear.

“Defined in this Act: amount, income, income vyear, life insurer, policyholder

base income

“CR 2 Shareholder base income of life insurer

If, but for this section, a life insurer has an amount of share-
holder base income for an income year, and that amount is not
income under this Part, the amount is income of the life insurer
for the income vear.

(13 . . . . . .
Defined in this Act: amount, income, income year, life insurer, shareholder

base income”.

after + April 2069-

Subsection (1) applies—

(a) onand after 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income vears, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
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29
4

the tax year corresponding to the first relevant income
year.

New section CR 4 added
After seetton €R 3; the following ts added:

“CER 4 Income for general insurance outstanding elaims reserve

%

68

“a) an nstrer who uses HFRS 4; Appendix B for general
instratee contracts: and
premiums to whieh seetton €R 3 apphies:
“Formuta for insurer-s inconre
of the amount by which the amount cateutated using the fol=

opening outstanding claims reserve — closing out=
In the formula;—

“ the amount of the msurer’s closing outstanding
claims reserve for the income year before the eur-
rent yeat; or
serve for generatl insurance contracts; cateulated
at the beginning of the current year, if the insurer
inecome year before the eurrent year:

stratiee contracts; caleulated at the end of the current

yeat:

“Pefined in this Act: amount; general insurance contract; IFRS 4; income; in-
come year; insurer
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29
0]

@) the 2009—10 and tater income years; uniess paragraph
tb) appties:

tby the first income year for which a person adopts HRSs
for the purposes of finanetal reporting and tater income
meome year:

New section CR 4 added
After section CR 3, the following is added:

“CR4 Income for general insurance outstanding claims reserve

“(1)

“What this section applies to

This section applies for—

“(2)

“(a) an insurer who—
“(i) uses IFRS 4, Appendix D for general insurance
contracts:
“(i1) 1is a life insurer who has general insurance con-
tracts:
“(b) general insurance contracts, excluding contracts having
premiums to which section CR 3 (Income of non-resi-
dent general insurer) applies.

“Formula for insurer s OCR income

For an income year (the current year), an insurer has income

“3)

of the amount by which zero is less than the amount calculated
using the formula—

opening outstanding claims reserve

— closing outstanding claims reserve.

“Definition of items in formula
In the formula,—

“(a) opening outstanding claims reserve is—

“(1) the amount of the insurer’s closing outstanding
claims reserve for the income year before the cur-
rent year (the prior year); or

“(i1) the amount of the insurer’s reserve for outstand-

ing claims liability, calculated at the end of the
prior year, using the basis the insurer used for tax
purposes in that prior year, if the current year is
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the first year that this section applies to the in-
surer:
“(b) closing outstanding claims reserve is the amount of
the insurer’s outstanding claims reserve, calculated at
the end of the current year.

“Defined in this Act: amount, general insurance contract, IFRS 4, income, in-

come year, insurer, life insurer, outstanding claims reserve”’.
Subsection (1) applies—
(a)  for an insurer who uses IFRS 4,—

(i) for the 2009-10 and later income years, unless
subparagraph (ii) applies:

(ii))  for the first income year for which an insurer
adopts IFRSs for the purposes of financial report-
ing and later income vyears, if that first income
year is before the 2009-10 income year and the
person chooses to use IFRS 4 in a return of in-
come for that first year:

(b) for a life insurer,—

(i)  on and after 1 July 2010, unless subparagraph
(ii) applies:

(ii)  for an income year that includes 1 July 2010 and
later income years, if the life insurer chooses to
apply the new life insurance rules in this Actin a
return of income for the tax year corresponding
to the first relevant income year.

Section CS 1(1)(a)(i) is replaced by the following:

1) afund to which the member’s emplovyer has made
for the member’s benefit an employer’s super-
annuation cash contribution; or”.

2)
29B Withdrawals
a
?2)

70

Section CS 1(7)(b) is replaced by the following:

“(b) in the corresponding tax year, the total of the member’s
taxable income and the employer’s superannuation cash
contributions made for the member’s benefit is less than

$60,000.”
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(3) In section CS 1, in the list of defined terms, “employer’s
superannuation contribution” is replaced by “employer’s
superannuation cash contribution”.

(4) Subsections (1) and (2) apply for the 2008—09 and later in-
come years.

29C Exclusions of withdrawals of various Kinds

(1) Insection CS 2(2), (3), and (10), “employer’s superannuation
contributions” is replaced by “employer’s superannuation cash
contributions” in each place where it appears.

(2) In section CS 2, in the list of defined terms, “employer’s
superannuation contribution” is replaced by ‘“employer’s
superannuation cash contribution”.

(3) Subsection (1) applies for the 2008—09 and later income
years.

29D Exclusion of withdrawal on partial retirement

(1) In section CS 6(1)(d), “employer’s superannuation contribu-
tions” is replaced by “employer’s superannuation cash contri-
butions”.

(2) In section CS 6, in the list of defined terms, “employer’s
superannuation contribution” is replaced by “employer’s
superannuation cash contribution”.

(3) Subsection (1) applies for the 2008—09 and later income
years.

29E Exclusion of withdrawal when member ends employment

(1) Insection CS 7(2) to (5), “employer’s superannuation contri-
butions” is replaced by “employer’s superannuation cash con-
tributions” in each place where it appears.

(2) In section CS 7, in the list of defined terms, “employer’s
superannuation contribution” is replaced by “employer’s
superannuation cash contribution”.

(3) Subsection (1) applies for the 2008-09 and later income
years.

30 Section CV 10 repealed

(1)  Section CV 10 is repealed.
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3t

years:

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

New section €W 3B inserted
After seetion €W 3; the foowing ts mserted:

“hy

32
4

“Who this section appties to
TFhis seetion apphies to a person and a pre-1999 forest tand
emisstons unit of the person:
of the pre-19960 forest tand emisstons unit 1s exempt income
.i_f=
€hange Response Act 2602; and
neome; other than exempt income or excluded income;
from a disposal of the pre=1996 forest tand without tim-
ber to which the emisstons unit refates:

Section CW 3B repealed
Section CW 3B is repealed.

Seetion €W 9 replaced
Seetion €W 9 1s replaced by the foHowing:

“EW9 Dividend derived from foreign eompany

)

72

“E: F.
A dividend from a foretgn company ts exempt mcome f de-
rived by a company that 1s restdent i New Zealand:
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32
@

‘)

“tby Sﬁﬁ@ﬂE%é%%fExempﬂeﬁfOfAus&ahanuﬂﬁfmsts
with adequate turnover or distributions):

“e) section EX 36 (Venture eapital company emigrating to
grey tst country: H0-year exemptiony:

“dy section EX 37 (Grey tist company owning New Zeatand
venture eapital company: H0=year exemptiony:

“e) seetion EX 37B (Share m grey list company acquired
tnder venture mvestment agreement):
company with numerous New Zealand shareholders:

“Defined in this Act: company: dividend: exempt income: resident in New

yeats:

Dividend derived by company from overseas
Section CW 9(1), except for the heading, is replaced by the

following:
A dividend from a foreign company is exempt income if de-

2

“3)

rived by a company that is resident in New Zealand.”
After section CW 9(2), the following is added:

“Non-application to dividends derived by certain PIEs
This section does not apply to a dividend derived by a portfolio

)

tax rate entity.”
Section CW 9 is replaced by the following:

“CW9 Dividend derived from foreign company

“(1)

“Exempt income

A dividend from a foreign company is exempt income if de-

rived by a company that is resident in New Zealand.
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“Exclusions
“(2) Subsection (1) does not apply to a dividend if the dividend

“(3)

is paid in relation to rights that are—

“(a) a direct income interest of less than 10% in a foreign
company described in—
“(1) section EX 31 (Exemption for ASX-listed Aus-

tralian companies):
“@1) section EX 32 (Exemption for Australian unit
trusts with adequate turnover or distributions):
“(ii1) section EX 36 (Venture capital company emigrat-

ing to grey list country: 10-year exemption):
“(iv) section EX 37 (Grey list company owning New
Zealand venture capital company: 10-year ex-

emption):
“(v) section EX 37B (Share in grey list company ac-

quired under venture investment agreement):
“(vi) section EX 39 (Terminating exemption for grey
list company with numerous New Zealand share-

holders):
“(b) a fixed-rate foreign equity:
“(c) rights to a deductible foreign equity distribution.

“Non-application to dividends derived by certain PIEs

This section does not apply to a dividend derived by a portfolio

tax rate entity.
“Defined in this Act: company, dividend, deductible foreign equity distribution,

exempt income, fixed-rate foreign equity, portfolio tax rate entity, resident in

New Zealand”.

(4) Section CW 9(3), except for the heading, is replaced by the
following:

“(3) This section does not apply to a dividend derived by a multi-
rate PIE.”

(5) Insection CW 9, in the list of defined terms, “multi-rate PIE”
is inserted.

(6) Subsection (3) applies for—

74

(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.
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33

“(4)

Subsection (4) applies for the 201011 and later income

ycars.

Proceeds of share disposal by qualifying foreign equity
investor

Section CW 12(4), other than the heading, is replaced by the
following:

In this section,—

“foreign exempt entity means a person who—

“(a)

“(b)

“(0)

“(d)

“(e)

“(®

is established as a legal entity under the laws of a terri-

tory that is approved for the purposes of this section by

the Governor-General by an Order in Council or under
the laws of a part of such a territory; and

has persons (the members) who hold interests in the

capital of the legal entity and who are entitled to shares

of the income of the legal entity; and

under the laws of the territory or part of the territory is

not subject to a tax on income other than as a body that

handles income of the members; and

is resident in no territory that has laws that treat the legal

entity as being subject to a tax on income other than as

a body that handles income of the members; and

does not have a member who—

“(i) has, when treated as holding the interests of any
person who is associated with the member, an
interest of 10% or more in the capital of the legal
entity; and

“@1) 1s resident in no territory that is approved for the
purpose of this section by the Governor-General
by an Order in Council; and

does not have a member who, when treated as holding

the interests of any person who is associated with the

member, has an interest of 10% or more in the capital
of the legal entity and who would—

“(i) Dbe entitled to receive an amount derived from a
disposal to which this section would apply; and

“@i1) receive an amount referred to in subparagraph
(i) that, in the absence of this section, would have
been reduced by a tax imposed by the Act on the

75

10

15

20

25

30

35



Taxation (International Taxation, Life

Part 1 cl 33 Insurance, and Remedial Matters) Bill

76

amount or on the proceeds of the disposal in the
hands of the legal entity; and

“(iil) 1in any circumstances under the laws of the terri-
tory in which the member is resident or under the
laws of part of the territory be entitled to receive
from the government of the territory or part of the
territory a financial benefit in the form of a pay-
ment, credit, rebate, forgiveness, or other com-
pensation for the reduction referred to in sub-
paragraph (ii); and

“(g) does not have a holder of a direct or indirect interest in
the capital of the legal entity who,—

“@1) 1is resident in New Zealand:

“(i1) when treated as holding the interests of a person
associated with the resident, holds a total direct
or indirect interest of 10% or more

“foreign exempt partnership means an unincorporated body

that—

“(a) 1is established under the laws of a territory that is ap-
proved for the purposes of this section by the Gov-
ernor-General by an Order in Council or under the laws
of a part of such a territory; and

“(b) consists of persons (the partners); and

“(c) under the laws of the territory or part of the territory is
not subject to a tax on income other than as a body that
handles income of the partners; and

“(d) hasatleast 1 partner (the general partner) who is liable
for all debts of the unincorporated body and who has
significant involvement in, and control of, the business
activities of the unincorporated body; and

“(e) has at least 1 partner (the special partner) whose li-
ability for debts of the unincorporated body is limited
and who has limited involvement in, and control of, the
business activities of the unincorporated body; and

“(f) does not have a general partner who is resident in no
territory that is approved for the purposes of this section
by the Governor-General by an Order in Council; and

“(g) does not have a partner who—
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“(1) has, when treated as holding the interests of any
person who is associated with the partner, an in-
terest of 10% or more in the capital of the unin-
corporated body; and

“(@1) 1is resident in no territory that is approved for the
purpose of this section by the Governor-General
by an Order in Council; and

“(h) does not have a partner who, when treated as holding
the interests of any person who is associated with the
partner, has an interest of 10% or more in the capital of
the unincorporated body and who—

“(i) would under the Act in the absence of this sec-
tion, be subject to tax on an amount derived from
a disposal to which this section would apply; and

“(i1) would in any circumstances under the laws of
the territory in which the partner is resident or
under the laws of part of the territory be entitled
to receive from the government of the territory or
part of the territory a financial benefit in the form
of a payment, credit, rebate, forgiveness, or other
compensation for a payment of the tax referred to
in subparagraph (i); and

“(i) does not have a holder of a direct or indirect interest in
the capital of the unincorporated body who,—

“(1) 1is resident in New Zealand:

“(i1) when treated as holding the interests of a person
associated with the resident, holds a total direct
or indirect interest of 10% or more

“foreign exempt person means a person who—

“(a) isresidentin a territory that is approved for the purposes
of this section by the Governor-General by an Order in
Council; and

“(b) isnotalegal entity that meets the requirements of para-
graphs (a) to (c) of the definition of foreign exempt
entity; and

“(c) 1is not part of an unincorporated body that meets the
requirements of paragraphs (a) to (c) of the definition
of foreign exempt partnership; and
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“(d) under the laws of the territory or part of the territory
derives the proceeds from a disposal of shares or options
that are held by the person; and

“(e) is not a person who—

“(i) would under the Act in the absence of this sec-
tion, be subject to tax on an amount derived from
a disposal to which this section would apply; and

“(i1) would in any circumstances under the laws of
the territory in which the person is resident or
under the laws of part of the territory be entitled
to receive from the government of the territory or
part of the territory a financial benefit in the form
of a payment, credit, rebate, forgiveness, or other
compensation for a payment of the tax referred to
in subparagraph (i); and

“(f) does not have a holder of a direct or indirect interest in
the capital of the legal entity who,—

“@) 1s resident in New Zealand:

“@1) when treated as holding the interests of a person
associated with the resident, holds a total direct
or indirect interest of 10% or more.”

2 In seetion €W 12; in the hist of defined terms; “1996 version
provistons® is omitted:

33B Dividends paid by qualifyving companies

(1)  Section CW 15(1), other than the heading, is replaced by the
following:

“(1) To the extent to which the amount of a dividend that a quali-
fying company pays to a person resident in New Zealand is
more than a fully imputed distribution, the amount is exempt
income of the person.”

(2) Insection CW 15, in the list of defined terms, “fully imputed”
is inserted.

34  Expenditure on account, and reimbursement, of
employees

(1)  After section CW 17(3), the following is added:
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“(4)

“Depreciation loss included
In this section, expenditure includes an amount of depreciation

“©)

35

loss.

“Relationship with sections CW 17B and CW 17C

This section does not apply to an amount referred to in section
CW 17B (Relocation payments) or CW 17C (Payments for
overtime meals).”

In section CW 17, in the list of defined terms, “depreciation

loss” is inserted.

Subsection (1) does not apply in relation to a tax position

taken by a person—

(a) inthe period from 1 April 2008 to the date on which this
Act receives the Roval assent; and

(b) inrelation to a deduction for an amount of depreciation
loss; and

(c) relying on section CW 17 in the absence of the amend-
ment made by subsection (1).

New sections CW 17B and CW 17C inserted
After section CW 17, the following are inserted:

“CW 17B Relocation payments

“(1)

“(2)

“Exempt income

An amount that an employer pays to or on behalf of an em-
ployee in connection with the expenses of the employee in a
work-related relocation is exempt income of the employee.

“Actual expenditure

The amount paid must be no more than the actual cost incurred
by or on behalf of the employee on an expense that the Com-
missioner lists as an eligible relocation expense in a determin-
ation made under subsection (6).

“Time limit

Subseetion (1) applics only to expenditure meurred for the
period from the start of the income year in which the employee
reloeates or undertakes work at the new loeation to the end of
in the ease of a temporary move when—
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“3)

“a) an employee moves temporarily to a new location and
then reloeates permanently to that place: and

“b)y the temporary move was not treated as a work=related

Subsection (1) applies only to expenditure incurred to the

“(4)

“©)

“(6)

80

end of the tax year following that in which the relocation oc-
curs. For the purposes of this subsection, a temporary move
that has not been treated as a work-related relocation under
this section is ignored.

“Meaning of work-related relocation

Work-related relocation means a relocation of the place
where an employee lives that is required—
“(a) Dbecause the employee’s workplace is not within reason-
able daily travelling distance of their residence; and
“(b) as aresult of the employee—
“(1) taking up new employment with a new employer;
or
“(i1) taking up new duties at a new location with their
existing employer; or
“(iil) continuing in their current position but at a new
location.

“Exemption from distance test
The requirement in subsection (4)(a) for a person’s work-
place to be beyond reasonable travelling distance of their resi-
dence does not apply to a person whose accommodation forms
an integral part of their work.

“Determinations

The Commissioner may issue a determination for the purposes
of this section under section 91AAR of the Tax Administra-
tion Act 1994 to provide a list of eligible relocation expenses,
and may extend or modify the list from time to time as re-
quired. The Commissioner must give at least 30 days’ notice
of the implementation date of any alteration.

“Defined in this Act: amount, Commissioner, employee, employer, exempt in-

come, ineome year;tax year, work-related relocation
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“EW17€ Payments for overtime meals
“Exempt income
“1H An amount that an employer pays to or on behalf of an em=
ptoyee for a meat for the employee when the employee 1s
working overtime ts exempt income of the employee:
i ihifiis o blished .
“a) the employee’s employment agreement provides for
pay for overtime hotrs worked; or
“by the employer has an estabhished policy or practice of
“Hetuat cost or reasonabte estinate
“3) The amount patd must be—
“ta) the actual cost to the employee; with documentation re-
quired for amounts over $26 per meal; or
“b) a reasonable estimate of the expenditure likely to be
eurred by the employee or a group of employees for
whom an amount s payable:
“Meaning of overtine
“4) For the purposes of this section; overtime; for a persont and a
day; means time worked for an employer on the day beyond the
persort’s ordinary hours of work as set out in their employment
agreement when the emptoyee has worked more than 2 hours
“Pefinred i this Aret: antount; employee; employer; exenpt incote; overtime;
pay

“CW17C Payments for overtime meals and certain other
allowances

“Exempt income. overtime meals

“(1) An amount that an employer pays to or on behalf of an em-
ployee for a meal for the employee when the employee is
working overtime is exempt income of the employee.
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“Exempt income: certain sustenance allowances

“(2) An amount that an emplovyer pays to an employee as a suste-
nance allowance for the employee for a day is exempt income
of the employee if—

“(a) the employee works a minimum of 7 hours on the day;
and
“(b) their employment requires them—
“(1) to work outdoors and away from their employ-
ment base for most of the day; and
“(i1) to undertake a long period of physical activity in
travelling through a neighbourhood or district on
foot or by bicycle; and
“(c) it is not practicable for the employer to provide suffi-
cient sustenance on the day for the period when the em-
ployee is working outdoors; and
“(d) the allowance recognises—
“(1) the arduous physical nature of the employee’s
work as described in paragraph (b); and
“(i1) that the employer would normally provide tea,
coffee, water, or similar refreshments at the em-
ployment base in the course of their business.
“Eligibility requirements: overtime meals
“(3) Subsection (1) applies only if—
“(a) the employee has worked at least 2 hours’ overtime on
the day of the meal; and
“(b) either—
“(1) the employee’s employment agreement provides
for pay for overtime hours worked; or
“(i1) the employer has an established policy or practice
of paying for overtime meals.
“Eligibility requirements: sustenance allowances

“(4) Subsection (2) applies only if the employer has an estab-
lished policy or practice of paying a sustenance allowance.
“Actual cost or reasonable estimate

“(5) The amount paid must be—

82
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a) the actual cost to the employee, and for an overtime
meal referred to in subsection (1), with documentation
required for amounts over $20 per meal; or
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“(6)

“(b) a reasonable estimate of the expenditure likely to be
incurred by the employee or a group of employees for
whom an amount is payable.

“Meaning of overtime

For the purposes of this section, overtime, for a person and a

day, means time worked for an employer on the day beyond the
person’s ordinary hours of work as set out in their employment

agreement.

“Defined in this Act: amount, employee, emplover, exempt income, overtime,

2

pay .

Subsection (1) applies for an amount derived by a company

(a) the final application for the large budget screen produc-
tion grant is made on or after 1 October 2009; and

(b) the company does not incur before 1 July 2008 an
amount of $3,000,000 or more in expenditure on the
project to which the large budget screen production

In section CW 40, in the list of defined terms, “associated per-

In section CW 42(5), (7), (8), and (9), “subsection (1)(b)” is

36 Section CW 37 repealed
(1)  Section CW 37 is repealed.
2)
as a large budget screen production grant if—
grant relates.
37  Local and regional promotion bodies
son” is omitted.
38 Charities: business income
replaced by “subsection (1)(c)”.
38B New section CW 59C inserted
(1)  After section CW 59B, the following is inserted:

“CWS9C Life reinsurance outside New Zealand

An amount of life reinsurance claim derived by a life insurer
1s exempt income to the extent to which, for the relevant life

83
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2

39

reinsurance policy, deductions for premiums are denied under
section DR 3 (Life reinsurance outside New Zealand).

“Defined in this Act: amount, claim, deduction, exempt income, income, life

insurer, life reinsurance, life reinsurance policy, New Zealand, premium”’.

Subsection (1) applies—

(a) onandafter 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income vears, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

year.

New section CW 62B inserted
After section CW 62, the following is inserted:

“CW 62B Voluntary activities

“(D)

“2)

“3)

“Exempt income

When a volunteer, in undertaking a voluntary activity, derives
an amount that is a reimbursement payment to cover actual
expenses incurred by them, the amount is exempt income of
the volunteer.

“Estimated expenditure

For the purposes of subsection (1)—

“(a) aperson may make a reasonable estimate of the amount
of expenditure likely to be incurred by the volunteer for
which reimbursement is payable; and

“(b) the amount estimated is treated as if it were the amount
incurred.

“Payments partly honorarinvm and partly reimbursement

Subseetion (1) does not apply to an amount that is partly a

reimbursement and partly an honorarium that s treated as a

schedular payment to which the PAYE rules apply-

“Payments partly reimbursement and partly honorarium

If the person paying the amount to the volunteer makes a pay-
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ment to them that is only partly a reimbursement of expenses,
the person must identify the portion of the amount that is the
reimbursement, and treat the remainder as an honorarium, be-
ing a schedular payment to which the PAYE rules apply.
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“Who is a volunteer?

“4) For the purposes of this section; a volunteer means a person
who—
“(a) 1s resident in New Zealand under subpart YD (Rest-
dence and source in New Zealand); and
“t) chosen either by themselves or a group of which
they are a member; and
“t) that provides a benefit to another person; and
vate pecuntary profit:
“(4) For the purposes of this section, a volunteer means a person
who freely undertakes an activity in New Zealand—
“(a) chosen either by themselves or by a group of which they
are a member; and
“(b) that provides a benefit to a community or another per-
son; and
“(c) for which there is no purpose or intention of private
pecuniary profit for the person.
“Honoraria
“(5) For the purposes of this section, and schedule 4, part B (Rates
of tax for schedular payments), an honorarium means an
amount that a person receives for providing services that—
“(a) 1is paid at a rate that is less than the market rate for pro-
viding the services; and
“(b) is an amount for which, in the normal course, no pay-
ment is fixed for the services provided.
“Nature of reimbursement payment
“(6) For the purposes of this section, it does not matter whether—

“(a) anamount of a reimbursement payment is paid in 1 sum
or not:

“(b) the amount is paid during an income year or at the end
of an income year.
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“Relationship with section RD 8(3)

“(7) A determination made by the Commissioner under section RD
8(3) (Schedular payments) may apply to modify an amount of
expenditure under this section.

“Defined in this Act: ameunt; exempt income; honoratium; income year; New
uniteeramount, exempt income, honorarium, income year, New Zealand, pay,
PAYE rules, schedular payment, volunteer’.

40  Meaning of fringe benefit

(1) Insection CX 2(5), the words before paragraph (a) are replaced
by the following:

“(5) A benefit may be treated for the purposes of the FBT rules as
being provided by an employer to an employee under—".

(2) In section CX 2, in the list of defined terms, “FBT rules” is
inserted.

3) Subseections (1) and (2) apply for the 2009—10 and tater in-
come years:

(3) Subsections (1) and (2) apply for the 2010—11 and later in-
come years.

40B Contributions to superannuation schemes

(1)  Section CX 13(2), other than the heading, is replaced by the
following:

“(2) This section does not apply if the contribution is an employer’s
superannuation cash contribution.”

(2) In section CX 13, in the list of defined terms, “employer’s
superannuation contribution” is replaced by “employer’s
superannuation cash contribution”.

(3) Subsection (1) applies for the 2008-09 and later income
years.

4t  Seetion €X 18 replaced
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“€X18 Benefits provided when both employment and

ﬁeH_

42

43
(D)

shareholding relationships exist

“a) a benefit provided to a person wotld; in the absence of 5

seetton €X 4; be treated as a fringe benefit under see-
tion 6B 32 (Benefits provided through employment re-
fationships) because of the existence of an employment
refationship; and

“by the employer 1s a company: and

“e) the benefit is also provided to the person beeause of the
existence of a sharcholding relationship: and

“dy the person ts not a company; and

“te) the person is not a sharcholder in the company: and

“f) the benefit wotld be a dividend if provided to a share-
holder in the company:

sharchotder™:
years:

Benefits provided instead of allowances

In section CX 19(1)(b), “transport costs).” is replaced by

“transport costs); or”” and the following is added:

“(c) anamount that, if it had been paid, would have been ex-
empt income under section CW 17B (Relocation pay-
ments).”

Section CX 28 replaced
Section CX 28 is replaced by the following:
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“€X28 Aeccommodation

The vattue of accommodation that an employer provides to an
employee i connection with the employment or serviees 1s a
fringe benefit:

“Pefined in this Aet: accommodation; employee; employer; employment;
fringe benefit

“CX 28 Accommodation

44
(1)

45
(1A)

The value of accommodation that an employer provides to an
employee in connection with the employment or services is
not a fringe benefit.

“Defined in this Act: accommodation, employee, employer, employment,
fringe benefit”.
Subsection (1) applies for the 2008—09 and later income

years.

Section CX 39 repealed

Section CX 39 is repealed.

after + April 2069

Subsection (1) applies—

(a)  onand after 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income years, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

ear.

Government grants to businesses
Section CX 47(1)(d)(1) is replaced by the following:

(1)

88

“(i) expenditure that they incur and for which they
would be allowed a deduction in the absence
of section DF 1 (Government grants to busi-

nesses):”.
Section CX 47(3) is replaced by the following:
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“G)

“Exclusion

This section does not apply to a grant made under the Agri-

culture Recovery Programme for the Lower North Island and

Eastern Bay of Plenty, to the extent to which the grant relates

to expenditure—

“(a) incurred by the recipient before the grant; and

“b) for whieh the reeiptent would be altowed a deduction
in the absence of section BF + (Government grants to
businesses):

“(b) for which the recipient would be allowed a deduction in
the absence of section DF 1.”

In section CX 47, in the list of defined terms, “large budget

Subsection (1A) applies for the 2008—09 and later income

Subsection (1) applies for an amount derived by a company

as a large budget screen production grant if—

(a) the final application for the large budget screen produc-
tion grant is made on or after 1 October 2009; and

(b) the company does not incur before 1 July 2008 an
amount of $3,000,000 or more in expenditure on the
project to which the large budget screen production

(2)

screen production grant” is omitted.
(€)]

years.
“@)

grant relates.

45B Section CX 48B repealed

Section CX 48B is repealed.
46

New heading and seetion €X 48B insertedNew heading
and section CX 48C inserted
After seetton €X 48; the following ts mserted:Before section
CX 49, the following is inserted:

“Government funding of film and television

“EX48BCX 48C Government funding additional to

“(D)

government screen production payments

“When this section applies

This section applies when a public authority makes a payment
to a person for a project if—

89

10

15

20

25

30

35



Taxation (International Taxation, Life

Part 1 cl1 47 Insurance, and Remedial Matters) Bill

“2)

47

(1)

“(a) the payment is not in the nature of a grant or subsidy;
and

“(b) the payment is not a grant-related suspensory loan; and

“(c) the person receives a government screen production
payment for the project in addition to the payment.

“Excluded income
The payment is excluded income of the person.

“Defined in this Act: excluded income, government screen production pay-

ment, grant-related suspensory loan, pay, public authority”.

New heading and seetion €X 48€ insertedNew heading
and section CX 48D inserted

After seetion €X 48Bsection CX 48C, the following is in-
serted:

“Research and development

“EX48€CX 48D Tax credits for expenditure on research and

)

development

The amount of a tax credit that a person has under subpart LH
(Tax credits for expenditure on research and development) is
excluded income of the person.

“Defined in this Act: amount, excluded income, tax credit”.
Subsection (1) applies for the 2008—09 and later income
years.

After seetion €X 51; the following is inserted:
Response Act 2002

“€EX51B Isste of emissions units

“hy

2y
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New heading and section CX 51B inserted

After section CX 51, the following is inserted:

“FEmissions units under Climate Change
Response Act 2002

“CX51B Disposal of pre-1990 forest land emissions units

“()

“Who this section applies to

This section applies to a person who disposes of a pre-1990

“(2)

forest land emissions unit other than by surrender.

“Excluded income. disposal

An amount of income that the person derives from the disposal

49

50
(1)

is excluded income if, at the time of the disposal, the person
would not derive income, other than exempt income or ex-

cluded income, from a disposal without timber of the pre-1990
forest land to which the emissions unit relates.

“Defined in this Act: amount, emissions unit, excluded income, income, pre-

1990 forest land, pre-1990 forest land emissions unit, surrender’’.

Proceeds from certain disposals by portfolio investment
entities or New Zealand Superannuation Fund

Section CX 55(1)(b) is replaced by the following:

“(b) resident in Australia and—

“(i) not treated as resident in a country other than
Australia under an agreement between Australia
and the other country that would be a double tax
agreement if negotiated between New Zealand
and the other country; and

“(i1) included in an index that is an approved index
under the ASX Market Rules, made under Chap-
ter 7 of the Corporations Act 2001 (Aust); and

“(ii1) required under the Income Tax Assessment Act
1997 (Aust) and Income Tax Assessment Act
1936 (Aust) to maintain a franking account.”

Section CX 55 replaced
Section CX 55 is replaced by the following:

91

10

15

20

25

30



Taxation (International Taxation, Life

Part 1 ¢l 50 Insurance, and Remedial Matters) Bill

“CX55 Proceeds from disposal of investment shares

“(D)

“2)

“0)

92

“What this section applies to

This section applies in an income year to the following entities
unless the entity is assured, under an arrangement with another
person, of having a gain on the disposal:

“(a) aportfolio investment entity other than a life fund PIE:
“(b) the New Zealand Superannuation Fund:

“(c) alife insurer.

“Excluded income

An amount that the entity derives from the disposal in the in-
come year of a share issued by a company referred to in sub-
section (3) is—

“(a) excluded income of the entity for the income year, if the
entity is described in subsection (1)(a) or (b); or

“b) exchided income of the entity for the income year to the
extent to which the amount 1s actuarially determined to
be policyholder base gross income; if the entity s a hfe
mstrer:

“(b) excluded income of the entity for the income year to
the extent to which the amount is actuarially determined
to be policyholder base income, if the entity is a life
insurer.

“Particular company

The company referred to in subsection (2) is,—

“(a) at all times in the income year, a company resident in
New Zealand and not treated under and for the pur-
poses of a double tax agreement as not resident in New
Zealand; or

“(b) acompany that meets the following requirements:

“(i) a company that, at all times in the income year,
is resident in Australia and not treated as resi-
dent in a country other than Australia under an
agreement between Australia and the other coun-
try, that would be a double tax agreement if nego-
tiated between New Zealand and the other coun-
try; and

“(il) a company that, at the start of the income year
or at the time the shares are first acquired in the
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“(4)

)

income year, is included in an approved index
under the ASX Market Rules made under Chap-
ter 7 of the Corporations Act 2001 (Aust); and
“(iil)) a company that, at all times in the income year,
is required under the Income Tax Assessment Act
1997 (Aust) and the Income Tax Assessment Act
1936 (Aust) to maintain a franking account.

“Non-participating redeemable shares

This section does not apply to a non-participating redeemable
share.

“Defined in this Act: actuariatly determined; amount; arrangement; eompary;
insurer; non=-participating redeemabte share; polieyholder base gross income;
portfolio investment entity; resident in Australia; resident in New Zeatand;
shareactuarially determined, amount, arrangement, company, double tax

agreement, excluded income, income year, life fund PIE, life insurer, non-par-

ticipating redeemable share, policyholder base income, portfolio investment

entity, resident in Australia, resident in New Zealand, share”.

Subsection (1) applies—

ta)y for a portfolio investment entity; including a tife fund
PHE; and the New Zeatand Superannuation Fund; for the
2609—10 and tater income years:

by foratife insurer; other than in refation to a tife fund PHE;
for meome years beginning on or after + April 2609

(a) for a portfolio investment entity, including a life fund
PIE, and the New Zealand Superannuation Fund, for the
2010-11 and later income years:

(b) for a life insurer, other than in relation to a life fund

PIE,—
(1) on and after 1 July 2010, unless paragraph (b)
applies:

(i)  for an income year that includes 1 July 2010 and
later income vyears, if the life insurer chooses to
apply the new life insurance rules in this Actin a
return of income for the tax year corresponding
to the first relevant income year.
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50B

Portfolio investor allocated income and distributions of

income by portfolio investment entities

(1)  After section CX 56(3), the following is added:
“When trustees choose 19.5% portfolio investor rate

“(4) Subsection (1) does not apply in relation to portfolio investor
allocated income derived by a trustee who has chosen a port-
folio investor rate of 19.5%.”

(2) Subsection (1) applies for the 201011 and later income
years.

51  Section CX 56 replaced

(1)  Section CX 56 is replaced by the following:

“CX 56 Attributed income of certain investors in multi-rate

PIEs

“When this section applies

This section applies when an investor in a multi-rate PIE de-
rives income attributed under section CP 1 (Attributed in-
come of investors in multi-rate PIEs) in an income year, and—
“(a) the prescribed investor rate for the investor in the rele-

“(b) thatrate is not more than the tax rate notified under sec-
tion HM 59 (Notified rates) in relation to the investor

“(1) its income tax liability under section HM 47
(Calculation of tax liability or tax credit of multi-

“(i1) avoluntary payment under section HM 45 (Vol-
untary payments) that is intended to be a final
payment of its income tax liability in relation to

tion HM 43 (Quarterly caleulation option) and the amount ts
attributed to an investor who 1s treated under seetion HM 60

66(1)
vant calculation period is more than zero; and
when the PIE calculates—
rate PIEs) in relation to the income; or
the income.
“When this section does not apply
‘662)
“(2) This section does not apply when—
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“G)

“(a) the PIE calculates its income tax liability using the quar-

terly calculation option under section HM 43 (Quar-
terly calculation option) and the amount is attributed to
an investor who is treated under section HM 60 (Cer-
tain exiting investors zero-rated) as zero-rated:

“(b) an amount of attributed PIE income is derived by a
trustee who has chosen an investor rate of 19.5% under
section HM 57B (Optional investor rates for trustees:

30%, 19.5%).

“Excluded income

The amount is excluded income of the investor.

“Defined in this Act: amount, attribution period, calculation period, excluded
income, income, income tax liability, income year, investor, multi-rate PIE, pay,

PIE, prescribed investor rate, quarter

“CX56B Distributions to investors in multi-rate PIEs

An amount of income derived by an investor in a multi-rate
PIE as a distribution of or dividend of the PIE is excluded
income of the investor.

“Defined in this Act: amount, dividend, excluded income, income, investor,
multi-rate PIE

“CX56C Distributions to investors by listed PIEs

“(D)

“2)

“Resident investors

If an investor in a listed PIE derives an amount in an income

year as a distribution by or dividend of the PIE, the amount is

excluded income of the investor if they—

“(a) are resident; and

“(b) are a natural person or a trustee; and

“(c) do not include the amount as income in a return of in-
come for the income year.

“Imputed dividends

If subsection (1)(a) to (c) does not apply to the investor, the
amount is excluded income to the extent to which the amount
of the distribution or dividend is more than the amount that

95

10

15

20

25

30



Taxation (International Taxation, Life

Part 1 ¢l 52 Insurance, and Remedial Matters) Bill

&)
2

52
(D

is fully credited as described in section CD 43(26) (Available
subscribed capital amount).

“Defined in this Act: amount, dividend, excluded income, income year, in-
vestor, listed PIE, PIE, resident, return of income, trustee’.

yeats:

Subsection (1) applies for the 201011 and later income
years.

Section CX 57 replaced
Section CX 57 is replaced by the following:

“CX 57 Credits for investment fees

“(D)

“(2)

&
()

52B

“When this section applies

This section applies when—

“(a) a multi-rate PIE includes a credit for fees in the calcu-
lation of its tax liability under section HM 47 (Calcu-
lation of tax liability or tax credit of multi-rate PIEs) in
relation to an investor in an investor class of the PIE;
and

“(b) an amount of the credit is attributed to the investor as a
member of the class.

“Excluded income

The amount allocated is excluded income of the investor.
“Defined in this Act: amount, excluded income, investor, investor class, multi-
rate PIE, PIE”.

years:

Subsection (1) applies for the 2010-11 and later income
years.

New section CZ 9B inserted

After section CZ 9, the following is inserted:

“CZ9B Available capital distribution amount: 1988 to 2010

“()

“When this section applies

This section applies for the purposes of section CD 44 (Avail-
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able capital distribution amount) in relation to capital gain
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“(2)

amounts derived or capital loss amounts incurred in the period
that starts on 1 April 1988 and ends on 31 March 2010.

“Related person transactions

No capital gain amount is derived or capital loss amount in-

“(3)

curred by a company disposing of property under an arrange-
ment with a related person. But this subsection does not apply
if—

“(a) the company is a close company; and

“(b) the related person is not a company; and

“(c) the disposal is not on the liquidation of the company.

“Meaning of related person

In this section, related person means a person related to a

company (the first company) because 1 of the following ap-

plies to the person and the first company:

“(a) the person owns, can control, directly or indirectly, or
has the right to acquire 20% or more of the first com-
pany’s ordinary shares; or

“(b) the person owns, can control, directly or indirectly, or
has the right to acquire 20% or more of the voting rights
of shareholders in the first company; or

“(c) thepersonisacompany and the first company owns, can
control, directly or indirectly, or has the right to acquire
20% or more of the ordinary shares in the person; or

“(d) thepersonisacompany and the first company owns, can
control, directly or indirectly, or has the right to acquire
20% or more of the voting rights of shareholders in the
company; or

“(e) the person is a company and 20% or more of the shares
or voting rights in the person are owned or controlled
by persons that also own, control, or have the right to
acquire 20% or more of the shares or voting rights in
the first company; or

“(f) the person is a partner or co-venturer of the first com-
pany; or

“(g) the person is the trustee of a trust and the first company,
or a person who is a related person of the first company
under this subsection, benefits or can benefit under the
trust, directly or indirectly; or
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“(4)

“(h) the person is a partnership and 1 or more persons, that
are related persons of the first company under this sub-
section, are entitled to 50% or more of the partnership’s
assets or profits or are able to control the partnership.

“Look-through relatives and nominees

For the purposes of subsection (3), a person is treated as

“(5)

holding anything held by—

“(a) their spouse, civil union partner, or de facto partner; or

“(b) their child; or

“(c) a child or their spouse, civil union partner, or de facto
partner; or

“(d) aspouse, civil union partner, or de facto partner of their
child, or a child of their spouse, civil union partner, or
de facto partner.

“Look-through interposed companies
For the purposes of subsection (3)(e), if shares or voting

52C

rights in a company are owned or controlled by another com-

pany, a look-through approach must be applied. The look-

through approach requires that—

“(a) the shares or voting rights are treated as if owned or
controlled by the shareholders in the other company;
and

“(b) if a shareholder in the other company is a company, that
shareholder’s portion of the shares or voting rights are
treated as if owned or controlled by the shareholders in
the shareholder company; and

“(c) the approach is applied in the same way to any chain of
companies, whatever the length of the chain.

“Defined in this Act: amount, close company, company, liquidation, related

2"
person, share, shareholder, trustee .

Determining tax liabilities

“(4)

Section DB 3(4), other than the heading, is replaced by the

following:
This section supplements the general permission and overrides
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the capital limitation, the private limitation, and the employ-
ment limitation. The other general limitations still apply.”
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53
(D

54
(1)

55

(1)

55B

In section DB 3, in the list of defined terms, “capital limitation”
is inserted.

Subsection (1) applies for the 2008—09 and later income
years.

Interest: not capital expenditure

Section DB 6(3) is repealed.

years:

Subsection (1) applies for—

(a)  the 2009—10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Interest: most companies need no nexus with income

Section DB 7(7) is repealed.

years:

Subsection (1) applies for—

(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Interest: money borrowed to acquire shares in group

companies

Section DB 8(7) is repealed.

years:

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

New section DB 10B inserted

After section DB 10, the following is inserted:
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“DB 10B Interest or expenditure connected to stapled debt

security
“No deduction

“(1) A company that issues a stapled debt security is denied, while
section FA 2B(2) (Stapled debt securities) applies to the se-
curity, a deduction for—

“(a) interest payable under the security:

“(b) expenditure or loss incurred in connection with the se-
curity:

“(c) expenditure or loss incurred in borrowing the money
secured by or owing under the security.

“Relationship with sections DB 5 to DB 8

“(2) This section overrides sections DB 5 to DB 8.

“Link with subpart DA

“(3) This section overrides the general permission.

“Defined in this Act: deduction, general permission, interest, pay, stapled debt

56  Cost of revenue account property

(1)  Section DB 23(2)(a) is repealed.

(2) In section DB 23(2)(b), “Proceeds from certain disposals by
portfolio investment entities or New Zealand Superannuation
Fund” is replaced by “Proceeds from disposal of investment
shares”.

3> In seetion DB 23; in the hist of defined terms; “portfolio =
come years:

(3) Insection DB 23, in the list of defined terms, “portfolio invest-
ment entity” is omitted.

(4) Subsections (1) and (2) apply for the 2010—11 and later in-
come years.

56B Charitable or other public benefit gifts by company

(1) Insection DB 41(2), “a society, institution, association, organ-
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LD 3(2) (Meaning of charitable or other public benefit gift) or
set out in schedule 32 (Recipients of charitable or other public
benefit gifts)” is replaced by “a donee organisation”.

(2) Insection DB 41, in the defined terms list,—

(a) ‘“close company”, “company”, “recognised exchange”,
and “share” are omitted:
(b) “donee organisation” is inserted.

57  Property misappropriated by employees or service
providers

(1)  Section DB 42(2), other than the heading, is replaced by the
following:

“(2) This section does not apply when a person who misappropri-
ates property is associated with the person who carries on the
business.”
years:

(2) Subsection (1) applies for the 201011 and later income
years.

57B Portfolio investment entities: zero-rated portfolio
investors and allocated losses

(1)  Section DB 53(1), other than the heading, is replaced by the
following:

“(1) This section applies in relation to an investor in a portfolio

investor class of a portfolio tax rate entity when—
“(a) either—

“(1) the entity pays tax under section HL 22 (Pay-
ments of tax by portfolio tax rate entity making
no election) and the investor exits from the entity
during a portfolio calculation period; or

“(i1) the investor is a zero-rated portfolio investor for
the period; and

“(b) the period includes a portfolio allocation period for
which the investor is allocated an amount of portfolio
investor allocated loss under subpart HL (Portfolio
investment entities).”
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2

58
(1)

Subsection (1) applies for the 2008—09 and later income
years.

Section DB 53 replaced
Section DB 53 is replaced by the following:

“DB53 Attributed PIE losses of certain investors

“(1)

“(2)

“G)

59
(D

102

“When this section applies

This section applies to an investor in a multi-rate PIE when—
“(a) an amount of attributed PIE loss is attributed under
section HM 36 (Calculating amounts attributed to in-
vestors) to an investor for an attribution period in a tax
year; and
“(b) either the investor is—
“({) azero-rated investor; or
“(i1) treated under section HM 60 (Certain exiting
investors zero-rated) as zero-rated.

“Deduction

The investor is allowed a deduction for the amount allocated
to the investor’s income year in which the PIE’s tax year ends.
“Link with subpart DA

This section supplements the general permission. The general
limitations still apply.

“Defined in this Act: amount, attributed PIE loss, attribution period, deduction,
exit period, general limitation, general permission, income tax liability, income
year, investor, multi-rate PIE, PIE, quarter, tax year, zero-rated investor
“Compare: 2007 No 97 s DB 53”.

yeats:

Subsection (1) applies for the 201011 and later income
ycars.

Section DB 54 replaced
Section DB 54 is replaced by the following:
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“DB 54 Treatment of credits for investment fees

“(D)

“2)

“G)

60
(D)

“py

“(1)

“When this section applies

This section applies when an investor in an investor class of
a multi-rate PIE incurs expenses in relation to their investor
interest, and the entity includes the amount in the calculation
of its tax liability under section HM 47 (Calculation of tax
liability or tax credit of multi-rate PIEs) in relation to the in-
vestor.

“No deduction

The investor is denied a deduction for the amount.

“Link with subpart DA

This section overrides the general permission.

“Defined in this Act: amount, deduction, general permission, investor, investor

class, investor interest, multi-rate PIE
“Compare: 2007 No 97 s DB 54”.

yeats:
Subsection (1) applies for the 201011 and later income
years.

Expenditure incurred in deriving exempt dividend
Section DB 55(1) and (2) are replaced by the following:
“Deduction

A company that derives a dividend that ts exempt income of
the company under seetion €W 9 (Dtvidend dertved by eom-
pany from overseas) ts alowed a deduction of the amount of
dend:

A company that derives a dividend that is exempt income of

)

the company under section CW 9 (Dividend derived from for-
eign company) is allowed a deduction of the amount of the ex-
penditure incurred by the company in deriving the dividend.”

In section DB 55, in the list of defined terms, “CTR company”
1s omitted.

Subsections (1) and (2) apply for the 2669—16 and tater in-
come years:
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)

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

New heading and section DB 60 added
Response Act 2002

“DB 66 A sition of emissi .

“py

«(2)

TFhis seetion applies when a person is issued an emisstons unit:

TFhe person is treated as incurring no expenditire or toss in the

“Link with subpart PA

“Defined in this Act: amount; capital Hmitation; convert; deduction; emisstons
. . -‘),.

Heading and section DB 60 replaced
The heading after section DB 59 and section DB 60 are re-
placed by the following:

“Emissions units and liabilities under Climate
Change Response Act 2002

“DB 60 Acquisition of emissions units

‘)

“When this section applies

This section applies when a person is transferred an emis-

“(2)

sions unit under section 64, or Part 4 subpart 2, of the Climate
Change Response Act 2002 for a price of zero.

“No deduction
The person is denied a deduction for an amount of expenditure

104

or loss incurred as consideration for the emissions unit.
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“Link with subpart DA
“(3) Subsection (2) overrides the general permission.
“Defined in this Act: amount, emissions unit, general permission, loss”’.
61B New section DB 61 added
(1) After section DB 60, the following is added:

“DB 61 Liabilities for emissions

“()

“When this section applies

This section applies when a person incurs a liability under the

“(2)

Climate Change Response Act 2002 for emissions relating to
post-1989 forest land or pre-1990 forest land.

“No deduction
The person is denied a deduction for the liability.

“3)

“Link with subpart DA
Subsection (2) overrides the general permission.

=

=)
[y
@)

“Defined in this Act: amount, deduction, general permission, post-1989 forest
land, pre-1990 forest land”.

Subsection (1) applies for deductions accrued on or after 1
January 2008.

Contributions to employees’ superannuation schemes

= B B E

In section DC 7(1), “for a contribution” is replaced by “for a
superannuation contribution”.
In section DC 7(1B), “for a contribution” is replaced by “for a
superannuation contribution”.

In section DC 7, in the list of defined terms, “superannuation
contribution” is inserted.

Subsections (1) and (2) apply for the 2008—09 and later in-
come years.

Criteria for approval of share purchase schemes: before

period of restriction ends

Section DC 13(5)(d) is replaced by the following:

“(d) the trustee to be prohibited from applying the amount
of any dividend to the repayment of a sum owing to the
company or to the trustee; and”.
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(2) Subsection (1) applies for the 2008—09 and later income
years.

61E Employment-related activities

(1) The heading to section DD 4(3) is replaced by “Relocation
expenses, employees’ meals, and sustenance allowances”.

(2)  Section DD 4(3)(a) is replaced by the following:

“(a) an amount that is exempt income of an employee under
sections CW 17B and CW 17C (which relate to re-
location expenses, expenditure on overtime meals, and
sustenance allowances):”.

(3) In section DD 4, in the list of defined terms, “amount” is in-
serted.
61F Interpretation: reimbursement and apportionment

In section DD 10(a), “section CW 17 (Expenditure on account,

and reimbursement of employees)” is replaced by “sections

CW 17, CW 17B, and CW 17C (which relate to expenditure

and reimbursement of employees)”.

62  Heading to subpart DF
In the heading to subpart DF, “, funding,” is inserted after
“grants”.

63  Government grants to businesses

(1)  Section DF 1(6) is repealed.

(2) In section DF 1, in the list of defined terms, “large budget
screen production grant” is omitted.

(3) Subsection (1) applies for an amount derived by a company

106

as a large budget screen production grant if—

(a) the final application for the large budget screen produc-
tion grant is made on or after 1 October 2009; and

(b) the company does not incur before 1 July 2008 an
amount of $3,000,000 or more in expenditure on the
project to which the large budget screen production

grant relates.
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64

65

Payments for social rehabilitation
In section DF 4(3)(b), “part H,” is replaced by “part 1,”.

New section DF 5 added
After section DF 4, the following is added:

“DFS Government funding additional to government screen

“(h)

“(2)

“()

“(4)

production payments

“When this section applies

This section applies when a public authority makes a payment

(the funding payment) to a person for expenditure incurred

in a project if—

“(a) the funding payment is not in the nature of a grant or
subsidy; and

“(b) the funding payment is not a grant-related suspensory
loan; and

“(c) the person receives a government screen production
payment for the project in addition to the funding
payment; and

“(d) the person would be allowed a deduction for the ex-
penditure in the absence of this section; and

“(e) thepaymentis excluded income under section CX 48B
(Government funding additional to government screen
production payments).

“No deduction for expenditure

The person is denied, to the extent of the amount of the fund-
ing payment, the deduction for the expenditure that would be
allowed in the absence of this section.

“Deduction for payments to public authority

The person is allowed a deduction for the amount of a pay-
ment (the return payment) made to the public authority to
the extent to which the return payment is required by the ar-
rangement under which the funding payment is made.

“Links with subpart DA

In this section—
“(a) subsection (2) overrides the general permission; and
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66

=

108

“(b) subsection (3) supplements the general permission
and overrides the capital limitation; the other general
limitations still apply.

“Defined in this Act: capital limitation, deduction, excluded income, general
limitation, general permission, government screen production payment, grant-

related suspensory loan, pay, public authority”’”.

When attributed CFC loss arises

“f) the €F€ has netattributable CF€ toss for the accounting
ineome or toss); and

“fb) the €F€ 1s not a non=attributing acttve €F€ for the ae-
ing aettve €FCs); and

“g) the €FC ts not a non-attributing Australian €FC for the

In seetton BN 2; in the hist of defined terms;—

ta)y “branch equivalent toss” is omitted:

by “net attributable €FC ltoss™; “non-attributing active
serted:

Subsections (1) and (2) apply for the 2009—16 and later in-

come yeats:

After the heading to section DN 2. “General rule” is inserted
as a subsection heading.

Section DN 2(f) and (g) are replaced by the following:

“(f) the CFC has a net attributable CFC loss for the account-
ing period under section EX 20C (Net attributable
CFC income or loss); and

“(h) the CFC is not a non-attributing active CFC for the ac-
counting period, under section EX 21B (Non-attribut-
ing active CFCs); and

“(1) the CFC is not a non-attributing Australian CFC for the
accounting period, under section EX 22 (Non-attribut-
ing Australian CFCs).”
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“(2)

After section DN 2(q), the following is added as subsection
2):

“Special rule: Attributable CFC amount from personal
services

If a person and a non-attributing active CFC or non-attributing

67
(1)

“G)

)

Australian CFC meet the requirements of subsection (1)(a)

to (e) and the CFC derives income from personal services that

is an attributable CFC amount under section EX 20B(3)(h)

(Attributable CFC amount), the person has attributed CFC

loss from the CFC equal to the product of—

“(a) the person’s income interest in the CFC:

“(b) the amount by which the CFC’s expenditure incurred in
deriving the income from personal services exceeds the
income from personal services.”

In section DN 2. in the list of defined terms,—
(a)  “branch equivalent loss” is omitted:
(b) ‘“attributable CFC amount”, “net attributable CFC

loss”, “non-attributing active CFC”, and “non-attribut-
ing Australian CFC” are inserted.

Subsections (2) and (3) apply for—

(a)  the 2009—10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

When FIF loss arises

Section DN 6(3) is replaced by the following:

“FIF loss from CFC with FIF interest

FIF loss also includes an amount of additional FIF loss that
a person with an income interest of 10% or more in a CFC
has in an income year under section EX 58 (Additional FIF
income or loss if CFC owns FIF), whether or not the CFC is a
non-attributing Australian CFC under section EX 22 (Non-
attributing Australian CFCs).”

In section DN 6, in the list of defined terms, “non-attributing
Australian CFC” is inserted.

Subsections (1) and (2) apply for the 2009—16 and later in-
come yeats:
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)

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Section DO 11B repealed

67B
(€]
2

67C

Section DO 11B is repealed.
Subsection (1) applies for the 2009-10 and later income
years.

Forestry business on land bought from the Crown, Maori

68
(1)

owners, or holding company: no deduction

In the heading to section DP 8(3), “section FA 2” is replaced
by “sections FA 2 and FA 2B”.

In section DP 8(3),“as it applies to substituting debentures,

does” is replaced by “, as it applies to substituting debentures,
and section FA 2B (Stapled debt securities) do”.

Sections DR 1 to DR 3 replaced
Sections DR 1 to DR 3 are replaced by the following:

“DR 1 Peolicyholder base gross expenditure or loss of life insurer

%

110

“Dedmet
A hfe nstrer s allowed a deduetton for an income year for
thetr polteyholder base gross expenditure or toss for that year;
to the extent to which it 1s not used to cateulate their schedu=
far potiecyholder base income under seetion EY 2(3) to (6)
tPoticyholder base): The deduction ts allowed against the tife
€R H1) (Poticyholder base income of tife insurer) for the in=
come yeat:

P pl g . o] ot
buse income and sharehotder base gross inconte

schedutar potieyholder base income or sharcholder base gross
ineome:
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EN

“Code for dedctions

A hife insurer ts dented a deduction for any expenditure or toss
teyholder base gross expenditure or loss; or their sharcholder
base gross expenditure or toss:

“Eink with subpart BA

anee; tife insurer; policyholder base gross expenditure or toss; polieyholder base
penditure or toss; sharcholder base gross income

“DR2 Shareholder base gross expenditure or loss of life insurer

)

EN

w4y

Dot
Subjeet to subseetion (3); a tife insurer 1s allowed a dedue-
pendittre or toss: The deduction s altowed against the tife
CR 2 (Sharcholder base gross meome of hfe msurer) for the
meome year:

“Prchibition on dedeti . o] Lol
schedular polteyholder base income or poheyhotder base
gross imeome:

A Hife instirer 1s dented a deduction for tife reinstiranece pohicy
premtums if; for the refevant pohiey; the hfe msurer—

A tife insurer 1s denied a deduction for any expenditure or toss
1 refation to thetr Hife insturanee bustness that s not their share=
holder base gross expenditure or loss; or their policyholder
base gross expenditure or toss:
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“Link with subpart BA
“5) Subseections (2) to (4) override the general permisston:

hotder base income; sharcholder base gross expenditure or toss; sharcholder
base gross income

“DR1 Policyholder base allowable deduction of life insurer

‘()

“Deduction

If, but for this section, a life insurer has an amount of share-

“(2)

holder base allowable deduction for an income year and that
amount is neither a deduction under this Part nor denied as a
deduction under this Part, the amount is a deduction of the life
insurer for the income year.

“No cross-deducting: section EY 2

A policyholder base allowable deduction is not allowed

“3)

against shareholder base income. Section EY 2 (Policy-
holder base) deals with allowing policyholder base allowable
deductions against policyholder base income, and deals with
deductions that relate to the life insurer’s schedular income
derived by their life fund PIE that is a multi-rate PIE.

“Link with subpart DA
Subsections (1) and (2) override the general permission.

“Defined in this Act: amount, deduction, general permission, income year, life

fund PIE, life insurer, multi-rate PIE, policyholder base allowable deduction,

policyholder base income, shareholder base income

“DR 2 Shareholder base income of life insurer

“(1)

“Deduction

If, but for this section, a life insurer has an amount of share-
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holder base allowable deduction for an income year and that
amount is neither a deduction under this Part nor denied as a
deduction under this Part, the amount is a deduction of the life
insurer for the income year.
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“No cross-deducting

“(2) A shareholder base allowable deduction is not allowed against
policyholder base income.

“Link with subpart DA
“(3) Subsections (1) and (2) override the general permission.

“Defined in this Act: amount, deduction, general permission, income year, life

insurer, policyholder base income, sharcholder base allowable deduction

“DR 3 Life reinsurance outside New Zealand

“No deduction

A life insurer is denied a deduction for life reinsurance pre-
miums they incur if the relevant life reinsurance policy,—
“(a) was not offered in New Zealand:

“(b) was not entered into in New Zealand.

“Defined in this Act: amount, deduction, general permission, income year, life

insurer, life reinsurance, life reinsurance policy, New Zealand

“DR 4 Life insurers’ claims reserves

“No deduction on account of claims

“(1) For a life insurer’s life insurance policies, the life insurer is
denied a deduction relating to the life insurer’s outstanding
claims or for a claim’s expenditure or loss for an income year,
except as provided by—

“(a) section EY 24 (Outstanding claims reserving amount:
non-participation policies not annuities):
“(b) subsection (2).

“Deduction for payments of current claims

“(2) The life insurer is allowed a deduction for the amount of ex-
penditure or loss of a claim paid to an insured under a life in-
surance policy for the income year.

“Link with subpart DA

“(3) This section supplements the general permission. The general
limitations still apply.

“Defined in this Act: claim, deduction, general limitation, general permission,

. . . . . 99
life insurance policy, life insurer .
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69
(D

“(4)

2)

70
(1)

w5y

“(5)

Subseection {1 applics for income years beginning on or after

1 Aprit 2609

Subsection (1) applies—

(a) onandafter 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income years, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

ear.

Film production expenditure

Section DS 2(4) is replaced by the following:

“Timing of deduction

The deduction is allocated under—

“(a) section EJ 4 or EJ 5 (which relate to expenditure in-
curred in acquiring film rights) if the film is one for
which a government screen production payment is
made; or

“(b) section EJ 7 or EJ 8 (which relate to film production ex-
penditure) if the film is not one for which a government
screen production payment is made.”

In section DS 2, in the list of defined terms—
(a)  “large budget screen production grant” is omitted:
(b)  “government screen production payment” is inserted.

Meaning of film reimbursement scheme

Section DS 4(5), other than the heading, is replaced by the
following:

For the purposes of subsection (3); a sharcholder in a toss=at-
persons; i addition to the assoctated persons described m the
parts of sttbpart ¥B (Assoctated persons and nominees) that
apply for the purposes of the whote Act texcluding the 1973;
1988; and 1990 verston provistons) or i the 1988 verston pro-
For the purposes of subsection (3), a shareholder in a loss-at-
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tributing qualifying company and the company are associated
persons, in addition to the associated persons described in the
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provisions of subpart YB (Associated persons and nominees)
that apply for the purposes of the whole Act (excluding the
1973, 1988, and 1990 version provisions) or in the 1988 ver-
sion provisions.”

T seetion DS 4; in the hist of defined terms; “1973 verston pro-
Section DS 4(5), other than the heading, is replaced by the

following:
For the purposes of subsection (3), a shareholder in a loss-at-

71
(D)

tributing qualifying company and the company are associated
persons, in addition to the associated persons described in sub-
part YB (Associated persons and nominees).”

In section DS 4, in the list of defined terms, “1973 version pro-
visions”, “1988 version provisions”, and “1990 version provi-
sions” are inserted.

In section DS 4, in the list of defined terms, “1973 version pro-
visions”, “1988 version provisions”’, and “1990 version provi-
sions” are omitted.

Subsection (2) applies for the 2010-11 and later income
years.

New section DT 1A inserted
Before section DT 1, the following is inserted:

“DT 1A Ring-fenced allocations

“(D)

“When this section applies

This section applies to an amount of a person’s deductions for
expenditure and loss for an income year to the extent to which
it is—

“(a) petroleum exploration expenditure:

“(b) petroleum development expenditure:

“(c) residual expenditure.

“Basis for allocation of deductions

H, but for this subsection; an amount that refates to petrol-
ctm mining operations undertaken outside New Zealand 1s al=
located to an income year (the eurrent year); including an
amotnt carried forward and alloeated to the eurrent year; the
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“(2)

amount that ts allocated to the eurrent year 1s no more than the
amount of the person’s income derived from those eperattons
for the eurrent year:

If, but for this subsection, an amount that relates to petroleum

“G)

“(4)

(2)

72

(1)

116

mining operations undertaken outside New Zealand would be
allocated to an income year (the current year), including an
amount carried forward and allocated to the current year, the
amount that is allocated to the current year is no more than
the amount of the person’s income derived for the current year
from all petroleum mining operations undertaken outside New
Zealand.

“Excess allocations: carried forward and re-instated next

year

Any excess not allocated to the current year because of sub-

section (2) is carried forward and treated as—

“a) relating to petroleum mintng operations outstde New
Zeatand for the next income year; and

“(a) relating to petroleum mining operations undertaken out-
side New Zealand for the next income year; and

“(b) allocated to that next income year.

“Restriction on reinstating excess allocations

Despite subsection (3), the excess is not allocated to the next
income year, and no deduction is allowed or allocated to any
income year for the excess, if sections IA 5 and IP 3 (which re-
late to the carrying forward of tax losses for companies) would
not have allowed the excess to be carried forward to that next
income year in a loss balance, treating the excess as a tax loss
component arising on the last day of the current year.

“Defined in this Act: deduction, income year, loss balance, New Zealand, pet-
roleum development expenditure, petroleum exploration expenditure, petrol-
eum mining operation, residual expenditure, tax loss component”.
Subsection (1) applies for expenditure incurred on or after 4
March 2008.

Arrangement for petroleum exploration expenditure and
sale of property

In section DT 2(1)(b), the words before subparagraph (i) are
replaced by the following:
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“b)y the person or a person assoctated with them under the
parts of stbpart YB that apply for the purposes of the
whole Act (excluding the 1973; 1988; and 1996 verston
provisions) or under the 1988 verston provistons may
dispose of property—

“(b) the person or a person associated with them under the
provisions of subpart YB (Associated persons and nom-
inees) that apply for the purposes of the whole Act (ex-
cluding the 1973, 1988, and 1990 version provisions)
or the 1988 version provisions may dispose of prop-
erty—".

11 seetton BT 2(Htc); subparagraphs (1) and (111 are reptaced

by the foltowing:

“t) a petroleum permit; or

“Gtt) matertat or a permit that refates to petroteum min-
and that material or permit are substantiatty the
same as those deseribed i subparagraphs (1) or
@#); with necessary modifications made to this
subpart and the Crown Minerals Act 199+

1 seetion BT 2; in the list of defined terms; “1973 verston pro-

vistons”; “1988 verston provistons™; and “1996 verston provi=

stons? are inserted:

1 Aprit 2608

In section DT 2(1)(b), the words before subparagraph (i) are

replaced by the following:

“(b) theperson or a person associated with them may dispose
of property—".

In section DT 2(1)(c), subparagraphs (i1) and (iii) are replaced

by the following:

“(i1) a petroleum permit; or

“(ii1) material or a permit that relates to petroleum min-
ing operations undertaken outside New Zealand,
and that material or permit are substantially the
same as those described in subparagraphs (1) or
(ii), with necessary modifications made to this
subpart and the Crown Minerals Act 1991.”
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(4) Insection DT 2, in the list of defined terms, “1973 version pro-
visions”, “1988 version provisions”, and “1990 version provi-
sions” are inserted.

(5) Insection DT 2, in the list of defined terms, “1973 version pro-
visions”, “1988 version provisions”, and “1990 version provi-
sions” are omitted.

(6) Subsection (2) applies for the 201011 and later income
years.

73  Petroleum development expenditure

(1)  Section DT 5(1) and (2) is replaced by the following:
“Deduction

“(1) A petroleum miner is allowed a deduction for petroleum de-
velopment expenditure incurred by them.

“Timing of deduction

“(2) For an income year, an amount of the deduction is allocated to
that year, as provided by—

“(a) section EJ 12 (Petroleum development expenditure:
default allocation rule); or

“(b) section EJ 12B (Petroleum development expenditure:
reserve depletion method).”

(2) Subsection (1) applies for expenditure incurred on or after 1
April 2008.

74  Disposal of petroleum mining asset to associate

(1) In section DT 9(1)(b), “section EJ 12 (Petroleum develop-
ment expenditure)” is replaced by “section EJ 12 or EJ 12B
(which relate to petroleum development expenditure)”.

(2)  Section DT 9(2)(b) is replaced by the following:

“(b) the amount of the deduction allocated under section
EJ 12 or EJ 12B to the income years after the income
year in which the miner disposes of the asset.”

(3) Subsections (1) and (2) apply for expenditure incurred on

118

or after 1 April 2008.
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75
(D

76
(1)

“(6)

)
“(6)

€)

Amount written off by holding company

In section DU 12(3)(a), “tax year” is replaced by “income

year”.

Section DU 12(3)(b) is replaced by the following:

“(b) the prescribed proportion of the total amount of mining
exploration expenditure and mining development ex-
penditure incurred by the mining company before the
end of the income year in which the amount referred
to in subsection (1) is written off, reduced by the total
amount of deductions the holding company is allowed
under this section in all income years before the income
year in which that amount is written off.”

Subsection (2) applies for the 2008—09 and later income
years.

Transfer of expenditure to master fund

Section DV 2(6), other than the heading, is replaced by the

following:

The expenditure is treated as being incurred by the master

superannuation fund as follows:

“(a) for a master fund that is a portfolio tax rate entity, in the
income year in which the expenditure is transferred by
the member superannuation fund; or

“(b) for other master funds, in the same income year as that
in which it was incurred by the member superannuation
fund.”

Section DV 2(6), other than the heading, is replaced by the

following:

The expenditure is treated as being incurred by the master

superannuation fund as follows:

“(a) for a master fund that is a multi-rate PIE, in the income
year in which the expenditure is transferred by the mem-
ber superannuation fund; or

“(b) for other master funds, in the same income year as that
in which it was incurred by the member superannuation
fund.”

After section DV 2(8), the following is inserted:
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“Amount of deduction when master fund is portfolio tax rate
entity
“8B) Despite subsection (8); a master superannuation fund that ts
a portfolio tax rate entity 1s allowed a deduction only for ex-
penditure transferred to it by a member superannuatton fund—
has a portfolio investor interest in the portfohio tax rate
entity; and
“b) to the extent to which the member fund incurred the
“(8B) Despite subsection (8), a master superannuation fund thatis a
portfolio tax rate entity is allowed a deduction for expenditure
transferred to it by a member superannuation fund. However,
the maximum amount transferred must be no more than the
member fund’s share of the entity’s taxable income for the
income vyear in which the amount is transferred, any excess
being treated as not transferred.”

(4) Section DV 2(8B), other than the heading, is replaced by the
following:

“(8B) Despite subsection (8); a master superannuation fund that ts
a multi-rate PIE 1s allowed a deduction only for expenditure
transferred to it by a member superanntuation fund—

“ta) that ts expendtture mneurred by the member fund when
“by to the extent to which the member fund mnecurred the

“(8B) Despite subsection (8), a master superannuation fund that is
a multi-rate PIE is allowed a deduction for expenditure trans-
ferred to it by a member superannuation fund. However, the
maximum amount transferred must be no more than the mem-
ber fund’s share of the taxable income of the PIE for the in-
come year in which the amount is transferred, any excess be-
ing treated as not transferred.”

(5) Insection DV 2, in the list of defined terms, “portfolio investor
interest” and “portfolio tax rate entity” are inserted.
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77
(1)

In section BV 2; in the tist of defined terms; “portfotio investor

Subsections (1); (3); and (5) apply for the 2008—09 income

yeat:

Subsections (2); (4); and (6) apply for the 2609—10 and tater

meome years:

In section DV 2, in the list of defined terms,—

(a) “portfolio investor interest” and “portfolio tax rate en-
tity” are omitted:

(b)  “investor interest” and “multi-rate PIE” are inserted.

Subsections (1) and (3) apply for the 2008—09 and 2009-10

income years.
Subsections (2) and (4) apply for the 2010-11 and later in-

come ycars.

Carry forward of expenditure
After section DV 4(1), the following is inserted:

“What this section does not apply to

“(1B) This section does not apply to a transfer of expenditure to a

2)

master superannuation fund that is a portfolio tax rate entity.”
Section DV 4(1B) is replaced by the following:
“What this section does not apply to

“(1B) This section does not apply to a transfer of expenditure to a

€)

= 3% 3

@

master superannuation fund that is a multi-rate PIE.”

In section DV 4, in the list of defined terms, “portfolio tax rate
entity” is inserted.

T seetton BV 4; in the hist of defined terms; “portfotto tax rate
Subsections (2) and (4) apply for the 2009—10 and fater in-
come years:

In section DV 4, in the list of defined terms,—

(a) “portfolio tax rate entity” is omitted:

(b)  “multi-rate PIE” is inserted.

Subsection (1) applies for the 2008—09 and 2009-10 income
years.
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(6) Subsection (2) applies for the 201011 and later income
years.

77B New section DV 4B inserted and replaced

(1)  After section DV 4, the following is inserted:

“DV 4B Carry forward of expenditure by member funds
investing in portfolio investment entities

“When this section applies

“(1) This section applies when—

“(a) a master fund that is a portfolio tax rate entity has a
deduction under section DV 2(8B) for an income year
for expenditure transferred to it by a member fund; and

“(b) the amount of the expenditure that meets the tests set out
in section DV 2(2) is more than the amount transferred
for the income vear, so there is surplus expenditure for
the member fund.

“Member fund carrying expenditure forward

“(2) The member fund may carry forward the surplus expenditure
for transfer under section DV 2(8B) in a later income year.

“Expenditure as loss balance

“(3) If the member fund carries forward surplus expenditure in an
income year, the member fund may treat some or all of the
expenditure as a loss balance for the corresponding tax year.

“Defined in this Act: amount, deduction, income vyear, loss balance, master

fund, portfolio tax rate entity, tax year .
(2) Section DV 4B is replaced by the following:

“DV 4B Carry forward of expenditure by member funds
investing in portfolio investment entities

“When this section applies

“(1) This section applies when—

“(a) a master fund that is a multi-rate PIE has a deduction
under section DV 2(8B) for an income year for expend-
iture transferred to it by a member fund; and

“(b) the amount of the expenditure that meets the tests set out
in section DV 2(2) is more than the amount transferred
for the income vear, so there is surplus expenditure for
the member fund.
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“(2)

“Member fund carrying expenditure forward

The member fund may carry forward the surplus expenditure

“(3)

for transfer under section DV 2(8B) in a later income year.

“Expenditure as loss balance

If the member fund carries forward surplus expenditure in an

78
(1)

income year, the member fund may treat some or all of the
expenditure as a loss balance for the corresponding tax year.

“Defined in this Act: amount, deduction, income year, loss balance, master

fund, multi-rate PIE, tax year .
Subsection (1) applies for the 2008—09 and 2009-10 income

years
Subsection (2) applies for the 201011 and later income

years

Investment funds: transfer of expenditure to master funds
After section DV 5(7), the following is inserted:

“Amount of deduction when master fund is portfolio tax rate
entity

“7#B) Desptte subseetion (7); a master superannuation fund that ts

a portfolio tax rate entity is altowed a deduction only for ex-

penditure transferred to it by a member superannuatton fund—
has a portfolio investor mnterest in the portfolio tax rate
entity; and

“b) to the extent to which the member fund ineurred the

“(7B) Despite subsection (7), a master superannuation fund thatis a

)

portfolio tax rate entity is allowed a deduction for expenditure
transferred to it by a member superannuation fund. However,
the maximum amount transferred must be no more than the
member fund’s share of the entity’s taxable income for the
income vyear in which the amount is transferred, any excess
being treated as not transferred.”

Section DV 5(7B) is replaced by the following:
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“Amount of deduction when master fund is multi-rate PIE

“(7B) Despite subsection (7); a master superannuation fund that ts

a multi-rate PIE s allowed a deduction only for expenditure

transferred to it by a member superannuation fund—

“tay that is expenditure incurred by the member fund when
it has an investor interest in the PIHE; and

“b) to the extent to which the member fund ineurred the
expenditure in refatton to its investor interest in the PHE:

“(7B) Despite subsection (7), a master superannuation fund that is

a multi-rate PIE is allowed a deduction for expenditure trans-
ferred to it by a member superannuation fund. However, the
maximum amount transferred must be no more than the mem-
ber fund’s share of the taxable income of the PIE for the in-
come vear in which the amount is transferred, any excess be-
ing treated as not transferred.”

(3) Insection DV 35, in the list of defined terms, “portfolio investor
interest” and “portfolio tax rate entity” are inserted.

4 Inscction DV 5; in the Hist of defined terms; “portfolto investor

t6) Subseections (2) and (4) apply for the 2069—16 and tater in=
come years:

(4) Insection DV 5, in the list of defined terms,—
(a) “portfolio investor interest” and “portfolio tax rate en-

tity” are omitted:

(b) ‘“investor interest” and “multi-rate PIE” are inserted.

(5) Subsection (1) applies for the 2008—09 and 2009—10 income
years.

(6) Subsection (2) applies for the 201011 and later income
years.

78B Formula for calculating maximum deduction

(1)  After section DV 6(4), the following is added:
“Portfolio tax rate entities

“(5) This section does not apply to an amount of expenditure trans-
ferred to a master fund that is a portfolio tax rate entity.”

(2) Section DV 6(5) is replaced by the following:
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“Multi-rate PIEs

“(5) This section does not apply to an amount of expenditure trans-
ferred to a master fund that is a multi-rate PIE.”

(3) In section DV 6, in the defined terms list, “portfolio tax rate
entity” is inserted.

(4) Insection DV 6, in the defined terms list,—
(a) “portfolio tax rate entity” is omitted:
(b)  “multi-rate PIE” is inserted.

(5) Subsection (1) applies for the 2008—09 and 2009—10 income
years.

(6) Subsection (2) applies for the 2010-11 and later income
years.

78C Carry forward of expenditure

(1)  Section DV 7(1) is replaced by the following:
“When this section applies

“(1) This section applies when a member superannuation fund in-

curs expenditure that is more than—

“(a) the member fund and master fund agree can be trans-
ferred; or

“(b) the maximum amount that can be transferred.

“Member fund carrying expenditure forward

“(1B) The member fund may carry forward the expenditure for

transfer in a later income vyear.”

Subsection (1) applies for the 2008—09 and later income

In section DV 12(1)(b), “a society, institution, association, or-
ganisation, trust, or fund to which section LD 3(2) (Meaning
of charitable or other public benefit gift) or schedule 32 (Re-
cipients of charitable or other public benefit gifts) applies” is

2)
years.
78D Maori authorities: donations
a
replaced by “a donee organisation”.
2)

In section DV 12, in the defined terms list, “donee organisa-
tion” is inserted.
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New section DW 4 added
After seetion BW 3; the foHowing ts added:

“DW4 Deduction for general instrance outstanding elaims

“py

126

reserve
“ta) an insurer who uses HFRS 4; Appendix B for generat
instratee eontracts: atd
premtums to whieh seetton €R 3 thncome of non-resi-
“Formitta for insurer-s deduction
For an income year; an mnstrer 1s allowed a deduetion for the
formtta 1s tess than zero:

opening outstanding claims reserve — closing out=

In the formula;,—

“ the amount of the msturer’s closing outstanding
claims reserve for the income year before the eur-
rent yeat; or
serve for generatl insurance contracts; cateulated
at the beginning of the current year, if the insurer
income year before the eurrent year:

“b) closing outstanding claims reserve is the amount of
stratiee contracts; caleulated at the end of the current
yeat:
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79
@

“Link with subpart BA

Subseetion (1) applics for—
)y the 2009—16 and later income years; unless paragraph
{b} appties:

tby the first income year for which a person adopts HFRSs
neome year:

New section DW 4 added
After section DW 3, the following is added:

“DW 4 Deduction for general insurance outstanding claims

reserve

“When this section applies

“(1) This section applies for—

“(a) an insurer who—

“(1) uses IFRS 4, Appendix D for general insurance
contracts:

“(i1) 1is a life insurer who has general insurance con-
tracts:

“(b) general insurance contracts, excluding contracts having
premiums to which section CR 3 (Income of non-resi-
dent general insurer) applies.

“No deduction on account of claims

“(2) Foran insurer’s general insurance contracts, the insurer is de-

nied a deduction relating to the insurer’s outstanding claims li-

ability or for a claim’s expenditure or loss, except as provided

by this section.

“Formula for insurer'’s OCR deduction

“(3) For an income year (the current year), an insurer is allowed

a deduction for the amount by which zero is greater than the
amount calculated using the formula—
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“(4)

opening outstanding claims reserve

— closing outstanding claims reserve.

“Definition of items in formula

In the formula,—

‘(%)

“(a) opening outstanding claims reserve is—

“(1) the amount of the insurer’s closing outstanding
claims reserve for the income year before the cur-
rent year (the prior year); or

“(i1) the amount of the insurer’s reserve for outstand-
ing claims liability, calculated at the end of the
prior year, using the basis the insurer used for tax
purposes in that prior vear, if the current year is
the first year that this section applies to the in-
surer:

“(b) closing outstanding claims reserve is the amount of
the insurer’s outstanding claims reserve, calculated at
the end of the current year.

“Deduction for payments of current claims

The insurer is allowed a deduction for the amount of expend-

“(6)

iture or loss of a claim paid to an insured under a general in-
surance contract for the income year.

“Link with subpart DA
This section supplements the general permission. The general

128

limitations still apply.

“Defined in this Act: amount, deduction, general insurance contract, general

limitation, general permission, IFRS 4, income year, insurer, life insurer, out-

. . 2
standing claims reserve .

Subsection (1) applies—
(a)  for an insurer who uses IFRS 4,—

(i) for the 2009-10 and later income years, unless
subparagraph (ii) applies:

(i1)) for the first income year for which an insurer
adopts IFRSs for the purposes of financial report-
ing and later income vyears, if that first income
year is before the 2009-10 income year and the
person chooses to use IFRS 4 in a return of in-
come for that first year:
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80
(1)

80B

(b) for a life insurer,—

(i) on and after 1 July 2010, unless subparagraph
(ii) applies:

(i)  for an income year that includes 1 July 2010 and
later income vyears, if the life insurer chooses to
apply the new life insurance rules in this Actin a
return of income for the tax year corresponding
to the first relevant income year.

Section DX 2 repealed

Section DX 2 is repealed.

years:

Subsection (1) applies for—

(a)  the 2009—10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Prepayments

81
(D

In section EA 3(7), “sections CW 17 (Expenditure on account,
and reimbursement, of employees) and CW 18 (Allowance for
additional transport costs)” is replaced by “sections CW 17,
CW 17B, CW 17C, and CW 18 (which relate to expenditure,
reimbursement, and allowances of employees)”.

Meaning of trading stock

In section EB 2(3)(e), “Proceeds from certain disposals by
portfolio investment entities or New Zealand Superannuation
Fund” is replaced by “Proceeds from disposal of investment
shares”.

1 seettonn EB 2(3)th); “exchange 1s replaced by “exchange:?
and the folowing 1s added:

1s inserted:

Section EB 2(3)(1) is replaced by the following:

“(i) an emissions unit.”
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)

In section EB 2, in the list of defined terms,—
(@)  “ETS unit” is omitted:
(b) ‘“emissions unit” is inserted.

82  Low-turnover valuation

(1)  Insection EB 13(2), “YB 8” is replaced by “YB 3”.
years:

(2) Subsection (1) applies for the 201011 and later income
years.

83  Valuing closing stock under $5600

5 In the heading to section EB 23; “$5;000° is reptaced by
510,000

)  In section EB 23(H(b); “$5;000> 1s replaced by “$16,000

83B New heading and section EC 26B inserted

(1)  After section EC 26, the following is inserted:

“Partnerships: cost price and national
standard cost scheme

“EC26B Entering partners’ cost base

‘)

“When this section applies
This section applies when an entering partner has acquired

“(2)

specified livestock that includes female breeding livestock for
which section HG 10 (Disposal of livestock) applies, and the
partners use the cost price method or the national standard cost
scheme.

“Existing cost base

For the specified livestock, the entering partner is treated as

“3)

having the same existing cost base that the exiting partner
would have had for the purposes of the cost price method or
national standard cost scheme for an income year, if they had
not disposed of the interests.

“Addition to cost base
For the purposes of determining the value of the specified live-
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stock at the end of an income year for the purposes of section
EC 2, the entering partner must add to the existing cost base,
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“(4)

described in subsection (2), the amount for the income year

(the current year) calculated using the following formula:

livestock cost base difference X current year count

allowed years.

“Definition of items in formula

In the formula,—

“(a)

livestock cost base difference is the cost base that the 5

“(b)

entering partner would have for the specified livestock

at the end of the income year in which the acquisition

of the specified livestock occurred, ignoring subsec-

tion (2) reduced by the entering partner’s existing cost

base for the specified livestock at the end of that year,

described in subsection (2). It must be a positive num-

ber:

current year count,—

“(©)

11791

1

(i)

is the allowed years reduced by the number of
years between the current year and the income
year in which the entering partner’s acquisition of
the specified livestock occurred, ignoring years
in which the partners do not use the cost price
method or national standard cost scheme (for ex-
ample: current vear count is 1, if the allowed
years is 4, and the acquisition of the specified
livestock occurred in the 2010-11 income vyear,
and the current year is the 2013-14 income year,
and the relevant method or scheme was used for
all relevant income years):

may equal the allowed years (for example: the

current year is the same year as the income year
in which the entering partner’s acquisition of the
specified livestock occurred), but must not be a
negative number:

allowed years is—

“(i) 4, if the partners acquire or dispose of any part-

nership interests that include any livestock after
the entering partner’s acquisition of the specified
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VRS

livestock and before the end of the income year
in which that acquisition occurred; or

“(i1) 5, if the partners do not acquire or dispose of any
partnership interests that include any livestock
after the entering partner’s acquisition of the spe-
cified livestock and before the end of the income
year in which that acquisition occurred.

(13 . . . . . .
Defined in this Act: amount, cost price, dispose, income year, national stan-

dard cost scheme, partner, partner’s interest, specified livestock”.

Subsection (1) applies for the 2009-10 and later income
years.

Valuation of excepted finaneial arrangements
After stbsection ED H5); the following 1s inserted:
excepted financiat arrangemnent

“5B) No emtsstons unit deseribed in 1 of the foHowing paragraphs

132

may be pooled for the ptirposes of subsection (5) with another
the same paragraph of the following:

“ pre-1990 forest tand emisstons units refating to
pre-1996 forest fand; if the holder of the units
and excluded income from a disposat of the tand

“b)y pre-1996 forest tand emisstons units relating to pre=

1990 forest tand; if the holder of the units would de-

meome from a disposal of the tand without timber:

“) to which seetion ED 4B applics; and

“G1y that have not been assigned a cost under seetion

After seettonn ED H7); the foltowing 1s inserted:
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“7B) For the purposes of stubseetton (H;—
“a) a forest land emtisstons unit has a cost of zero at the end
of each income year:

“b)y a replacement forest fand emisstons unit has a cost of 5

zero at the end of each income year:

“e) an emisstons unit to which seetion ED 4B applics has
the cost at the end of each income year that 1s given by
that seetion>

3) Insection ED 1; in the hist of defined terms; “emtsstons unit>
1s inserted:

Valuation of excepted financial arrangements
Subsection ED 1(5) is replaced by the following:

=1z

“Certain emissions units not pooled with other types of
emissions unit

“(5B) No emissions unit described in 1 of the following paragraphs
may be pooled for the purposes of subsection (5) with an emis-
sions unit described in another of the paragraphs:

“(a) pre-1990 forest land emissions units relating to pre-
1990 forest land, if the holder of the units would de-
rive income, other than exempt income and excluded
income, from a disposal of the land without timber:

“(b) post-1989 forest land emissions units:

“(c) replacement forest land emissions units:

“(d) pre-1990 forest land emissions units relating to pre-
1990 forest land, if the holder of the units would de-
rive no income other than exempt income and excluded
income from a disposal of the land without timber:

“(e) emissions units issued for no consideration—

“(1) to which section ED 1B applies; and
“(i1) that have not been assigned a cost under section

ED 1B(3)(a).

“Exceptions. types of emissions units pooled with other types

“(5C) Despite subsection (5B), emissions units described in para-
graphs (a) to (c) of that subsection may be pooled for the
purposes of subsection (5).”

(2)  After section ED 1(7), the following is inserted:
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“Valuation of emissions units issued for zero price
“(7B) Despite subsection (1),—
“(a) an emissions unit transferred under section 64, or Part
4 subpart 2, of the Climate Change Response Act 2002
for no payment of a price has a value of zero during the
period beginning with the day of the transfer and ending
before the end of the income year in which the transfer
occurs:
“(b) a forest land emissions unit has a value of zero at the
end of each income vyear:
¢) areplacement forest land emissions unit has a value of
zero at the end of each income year:
“(d) an emissions unit to which section ED 1B applies has
the value at the end of each income year that is given by
that section.”

Section ED 1(8B) is repealed.

A
(4) Insection ED 1, in the list of defined terms,—

(a) ‘“replacement ETS unit” is omitted:

(b) ‘“‘emissions unit’, “excluded income”, “exempt in-
come”, “forest land emissions unit”, “post-1989 forest
land emissions unit”, “pre-1990 forest land”, “pre-1990
forest land emissions unit”, and “replacement forest
land emissions unit” are inserted.

(13

85  New section ED 1B inserted
After section ED 1, the following is inserted:
“Whuat this section appties to
“H This section applies to emisstons units; held by a person at the
end of an income year; that—
“ta) are tsstued to the person for no constderation; and
“b) are held continuously by the person to the end of the
neome year; and
“e) relate to a quantity (the unit-related quantity) of emis-
stonts; or emisstons-refated costs; of the person in a
period (the emissions unit period) that ends in or af-
ter the income year; and
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“f) are not asstghed a cost under subseetion (3)(a) for an

The cost under sectton ED 1 of the emtsstons units at the end

of the income year ts—

“a) zero, if the emisstons unit pertod begins after the end of
the income year; or
ends after the end of the income year; or

“e) the amount that a witling purchaser would pay for an
ot at the end of the income year:

“Cost if emissions unit period ends after end of inconre year

TFhe eost under section ED 1 of the emisstons units at the end

of an income year referred to in subseetion (2)(b) is—

“tay for the number of the emisstons units given by subsee-
tion (4); the amount that a withing purchaser would pay
for an emissionts unit it an arm’s tength transaction at
the end of the mcome year: or

“by for the balance of the units; zero-

“Formitta based on emisstons
The number of units referred to in subseetion (3}(a) 1s the
number; treating negattve numbers as equal to zero and gnor-

total quantity

“Definition of i g ;
9):
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EN

N

“fHetd units

Held units ts the number of the tssued units that have not been

assigned a valte under subseetion (3)(a) for an carler in-

come yeat:

“sstred units

Issued units is the number of emisstons units issued in refation

to the unit-related quantity for the unit-refated period:

«p .. .

R .. ‘v e
determined for each part of the emisstons unit period
amounts:

or inctirred before the end of the mcome year:
“Gty zero: or

“b)y if paragraph (a) does not apply; the number of days
year:

e .

Fotal quantity is—

“a) if the total unit-related quantity for the person can be
determined for each part of the emtsstons unit pertod
mehrded i an income year; the total unit-retated quan=-
tity that was expected to be emitted or ineurred for the

issions tmit perfod: or

“b) if paragraph {(a) docs not apply; the number of days

“ED 1B Valuation of emissions units issued for zero price

“(1)

“What this section applies to

This section applies to emissions units, held by a person at the
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end of an income vear, that—

“(a) are transferred to the person under section 64, or Part 4,
subpart 2 of the Climate Change Response Act 2002 for
a price of zero; and
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“(b) are held continuously by the person to the end of the
income year; and

“(c) relate to a quantity (the unit-related quantity) of
emissions, or emissions-related costs, of the person in a
period (the emissions unit period) that ends in or after
the income year; and

“(d) are not forest land emissions units; and

e) are not replacement forest land emissions units; and

“(f) are not assigned a cost under subsection (3)(a) for an
earlier income year.

“Value at end of income year

“(2) The value under section ED 1(7B) of the emissions units at
the end of the income year is—

“(a) zero, if the emissions unit period begins after the end of
the income year; or

“(b) the amount determined under subsection (3), if para-
graph (a) does not apply and the emissions unit period
ends after the end of the income year; or

“(c) the market value of the emissions units at the end of the
income vear, if the emissions unit period ends in or at
the end of the income year.

“Value if emissions unit period ends after end of income year

“(3) The value under section ED 1(7B) of the emissions units at

the end of an income year referred to in subsection (2)(b)

s, —

“(a) for the number of the emissions units given by subsec-
tion (4), the market value of the emissions units at the
end of the income year; or

“(b) for the balance of the units, zero.

“Formula based on emissions

“(4) The number of units referred to in subsection (3)(a) is the

number, treating negative numbers as equal to zero and ignor-
ing fractions, calculated using the formula—

remaining quantity
held units — (issued units x ).

total quantit
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“Definition of items in formula
The items in the formula are defined in subsections (6) to

“(6)

9).
“Held units
Held units is the number of the issued units that have not been

(N

assigned a value under subsection (3)(a) for an earlier in-
come year.
“Issued units

Issued units is the number of emissions units transferred

“8)

under section 64, or Part 4 subpart 2, of the Climate Change
Response Act 2002 in relation to the unit-related quantity for
the emissions unit period.

“Remaining quantity

Remaining quantity is—

“9)

“(a) 1if the total unit-related quantity for the person can be
determined for each part of the emissions unit period
included in an income year, the greater of the following
amounts:

“(1) the part of the total expected unit-related quantity
for the emissions unit period that was not emitted
or incurred before the end of the income year:

“(i1) zero; or

“(b) if paragraph (a) does not apply, the number of days
in the emissions unit period after the end of the income

ycar.

“Total quantity
Total quantity is,—

138

“(a) 1if the total unit-related quantity for the person can be
determined for each part of the emissions unit period
included in an income vear, the total unit-related quan-
tity that was expected to be emitted or incurred for the
emissions unit period; or

“(b) if paragraph (a) does not apply, the number of days in
the emissions unit period.

(1% . . . . . . 29
Defined in this Act: emissions unit, income year .
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85B

Pool method: calculating amount of depreciation

A

“(5)

Section EE 21(5) to (8) are replaced by the following:
“Starting adjusted tax value
Starting adjusted tax value is—

“(6)

“(a) the pool’s adjusted tax value at the start of the income
year, increased as applicable by the amount referred to
in section EE 22(2)(b); or

“(b) zero, if the pool did not exist at the start of the income
year.

“Ending adjusted tax value
Ending adjusted tax value is the pool’s adjusted tax value at

(D

the end of the income year before the deduction of an amount
of depreciation loss for the pool for the income year. The value
18, as applicable,—

“(a) 1increased by the amounts referred to in section EE 22(1)

and (2)(a):

“(b) decreased by the amount referred to in section EE 22(3).

“Months
Months, for a person, is the number of whole or part months

2

86

87

(1)

2)

in their income year, and the number may be more or less than
12.”

Subsection (1) applies for the 2008—09 and later income
years.

Economic rate for plant, equipment, or building, with
high residual value
In section EE 30(1)(b), “of cost” is inserted after “13.5%”.

Annual rate for item acquired in person’s 1995-96 or

later income year

Section EE 31(2)(a) is replaced by the following:

“(a) the item’s economic rate, special rate, or provisional
rate, for an item not described in either paragraph (b)
or (c):”.

In section EE 31(2)(b), the words before subparagraph (i) are

replaced by the following:

“(b) the item’s economic rate, special rate, or provisional
rate, multiplied by 1.2, for an item that—".
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(1)  Section EE 55(1)(b) is replaced by the following:

“(b) forapool, the total adjusted tax value determined under
section EE 21.”

(2) Subsection (1) applies for the 2008-09 and later income
years.

87C Employer’s superannuation contribution tax

(1) Insection EF 2, “employer’s superannuation contributions” is
replaced by “employer’s superannuation cash contributions”.

(2) In section EF 2, in the list of defined terms, “employer’s
superannuation contribution” is replaced by ‘“employer’s
superannuation cash contribution”.

(3) Subsection (1) applies for the 2008—09 and later income
years.

88  Section EG 3 repealed

(1)  Section EG 3 is repealed.

years:

(2) Subsection (1) applies for the 201011 and later income
years.

89  Expenditure incurred in acquiring film rights in feature
films

(1)  Section EJ 4(1)(b) is replaced by the following:

“(b) the deduction is allowed under section DS 2 (Film pro-
duction expenditure) and the film is one for which a
government screen production payment is made.”

(2) Insection EJ 4, in the list of defined terms, “government screen
production payment” is inserted.

90  Expenditure incurred in acquiring film rights in films
other than feature films

(1)  Section EJ 5(1)(b) is replaced by the following:

140

“(b) the deduction is allowed under section DS 2 (Film pro-
duction expenditure) and the film is one for which a
government screen production payment is made.”
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2)

91

(1

2)

3)

92

(1)

)

€)

93
(1)

Insection EJ 5, in the list of defined terms, “government screen
production payment” is inserted.

Film production expenditure for New Zealand films

having no large budget screen production grant

In the heading to section EJ 7, “large budget screen produc-

tion grant” is replaced by “government screen production

payment”.

Section EJ 7(1)(a) is replaced by the following:

“(a) the film is not one for which a government screen pro-
duction payment is made; and”.

In section EJ 7, in the list of defined terms, “government screen

production payment” is inserted.

Film production expenditure for other films having no

large budget screen production grant

In the heading to section EJ &, “large budget screen produc-

tion grant” is replaced by “government screen production

payment”.

Section EJ 8(1)(a) is replaced by the following:

“(a) the film is not one for which a government screen pro-
duction payment is made; and”.

Insection EJ 8, in the list of defined terms, “government screen
production payment” is inserted.

Section EJ 12 replaced
Section EJ 12 is replaced by the following:

“hy

rule

“What this section appties to

Thts seetion applies to petrotetm development expenditure
that refates to a petroleum mining development and that 1s =
curred after T Aprit 2068 when; for that development; the pet=
roleum miner has not chosen to apply seetion EJ 42B to any
petroteum development expenditire for the development:
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142

“Defauntt attocation rute

For the purposes of seetion DT 5(2)(a) (Petroleum develop-
ment expenditure); a deduction for the petroleum development
expenditure 1s allocated in equat amotnts over a pertod of 7 in=
come years: The period of 7 years starts with the income year
in which the expenditure 1s ineurred:

“Relationshin with ot ; . »
Seetions EF 13 to EJ 16 override subseetion (2): Sections
BT % BT §; BT 16; BT H5 BT 16; and 1S 5 ¢whieh relate to
“Defined in this Aet: amount; deduction; income year; petroteum devetopment

“What this section appties to

This seetion applies to petrotetm development expenditure
that refates to a petroleum mining development and that s m-=
ctrred after T April 2008; f the petroletm miner has chosen
to apply thts section for the first meome year 11 whteh the pet=
«Choi

The choice described in subseetion (1) is made in a return
of income; and applies this section to petroteum development
expenditire that relates to a petroletm mimning development
for the income year of the return and for alt subsequent mcome
years:

For the ptrposes of seetion BT 5(2)(b) (Petrolcum devetop-
ment expenditure); the deduction allocated to an income year
for the petroteum development expenditure ts caleutated using
the formuta—
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reserve depletion
freserve expenditire — previous deduetions) >
probable reserves:
“Definition of i in f ;

8)-

= expendititre

Reserve expenditure is the total of petroleum development
expenditure to which this section applies for the income year
or an earlier income year:

“Previotts dedirctions

Previous deduetions 1s the total amotnt of petroteum devel-
opment expenditure that relates to the relevant petrotettm min-=
ng development and that has been altocated to an earher n-
come yeat:

“Reserve deptetion for the year

Reserve depletion for the year is the amount; expressed
barrels of ot equrvalent; of petroteum produeed from the rete-
“Probabte reserves

Probable reserves ts the amotunt; expressed i barrets of ott
equivatent; of the reserves of petroteum for the petroteum min-
ng development that are not yet proven but are estimated; at
the beginning of the income year; to have a better than 56%

chance of being technieally and commeretally producible:

“Rolationshin with off ; . "

Seetions EF 13 to EF 16 override subseetion (3): Sections

BT 7, BT §; BT 16; BT tt; BT 16; and 1S 5 (which refate to

“Pefined in this Aet: amount; deduetion; income year; petroteum devetopment
]. . ] .. ] ] 99
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“EJ 12 Petroleum development expenditure: default allocation

“(1)

rule

“When this section applies

This section applies to a petroleum miner’s petroleum devel-

“(2)

opment expenditure that relates to petroleum mining develop-
ments in a permit area and that is incurred on or after 1 April
2008, when section EJ 12B does not apply to the expend-
iture.

“Default allocation rule

For the purposes of section DT 5(2)(a) (Petroleum develop-

“3)

ment expenditure), a deduction for the petroleum development
expenditure is allocated in equal amounts over a period of 7 in-
come years. The period of 7 years starts with the income year
in which the expenditure is incurred.

“Relationship with other petroleum mining provisions
Sections EJ 13 to EJ 16 override subsection (2). Sections

DT 7, DT 8, DT 10, DT 11, DT 16, and IS 5 (which relate to
petroleum miners) override this section.

“Defined in this Act: amount, deduction, income year, permit area, petroleum

development expenditure, petroleum miner, petroleum mining development

“EJ12B Petroleum development expenditure: reserve

‘()

depletion method

“When this section applies

This section applies to a petroleum miner’s petroleum devel-

“(2)

opment expenditure that relates to petroleum mining develop-

ments in a permit area, when the expenditure is incurred—

“(a) on or after 1 April 2008; and

“(b) an election to apply this section, described in subsec-
tion (2), 1s made for the permit area.

“Choice: first year of commercial production and later years

An election to apply this section may be made by a petroleum

144

miner for a permit area, in a return of income for an income
year, only if that income year is the first one in which petrol-
eum is produced in commercial quantities in the permit area.
The election is irrevocable, and applies this section to petrol-
eum development expenditure that relates to petroleum mining
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“(3)

developments in the relevant permit area for the income year
and later income years.

“Reserve depletion method expense allocation rule
For the purposes of section DT 5(2)(b) (Petroleum devel-

“(4)

opment expenditure), the deduction allocated to an income
year for the petroleum development expenditure that relates to
a petroleum mining development in the relevant permit area
is the amount calculated using the following formula, if the
amount is positive:

reserve depletion

(reserve expenditure — previous expenditure) X, for the year

probable reserves.

“Definition of items in formula

The items in the formula are defined in subsections (5) to

“(5)

(8).

“Reserve expenditure

Reserve expenditure is the total petroleum development ex-

“(6)

penditure that relates to the petroleum mining development for
the income year or an earlier income year to which this section

applied.
“Previous expenditure

Previous expenditure is the total petroleum development ex-

(N

penditure that relates to the petroleum mining development
and that has been allocated to an earlier income year to which
this section applied.

“Reserve depletion for the year
Reserve depletion for the year is the amount, expressed in

“8)

barrels of oil equivalent, of petroleum produced from the pet-
roleum mining development for the income year.

“Probable reserves

Probable reserves is the amount, expressed in barrels of oil

equivalent, of the reserves of petroleum for the petroleum min-
ing development that are not yet proven but are estimated, at
the beginning of the income year, to have a better than 50%
chance of being technically and commercially producible.
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“Relationship with other petroleum mining provisions

“(9) Sections EJ 13 to EJ 16 override subsection (3). Sections
DT 7, DT 8, DT 10, DT 11, DT 16, and IS 5 (which relate to
petroleum miners) override this section.

“Defined in this Act: amount, deduction, income year, permit area, petroleum
development expenditure, petroleum miner, petroleum mining development’.

(2) Subsection (1) applies for expenditure incurred on or after
1 April 2008.

94  Relinquishing petroleum mining permit

(1) Insection EJ 13(2)(b), “section EJ 12(1)” is replaced by “sec-
tion EJ 12(2) or EJ 12B(3)”.

(2) Subsection (1) applies for expenditure incurred on or after
1 April 2008.

95 New sections EJ 13B and EJ 13C inserted

(1)  After section EJ 13, the following is inserted:

“EJ13B Dry well drilled

“(h

146

“When this section applies

This section applies when—

“a) the petroleum miner has petroleum development ex-
penditure for a well; the dritling of which ts completed

wel—
quantities: and

“(a) the petroleum miner has petroleum development ex-
penditure for a well, the drilling of which stops in an
income vear, and, from the time of stopping, the well—
“(i) will never produce petroleum in commercial

quantities; and
“(i1) 1s abandoned; and

“(b) part of a deduction under section DT 5 (Petroleum de-
velopment expenditure) for the petroleum development
expenditure described in paragraph (a) has not been
allocated under section EJ 12 or EJ 12B.
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“2)

“Allocation
The part of the deduction described in subsection (1) is allo-
cated to the income year.

“Defined in this Act: amount, deduction, income year, petroleum development
expenditure

“EJ13C Well not producing

“(D)

“2)

2)

96

(1

2)

“When this section applies

This section applies when—

“(a) the petroleum miner has petroleum development ex-
penditure for a well that, in an income year—
“() stops producing petroleum in commercial quan-

tities; and

“(i1) is abandoned; and

“(b) the petroleum miner has elected to apply section
EJ 12B for the petroleum development expenditure
described in paragraph (a) before the start of the
income year; and

“(c) part of a deduction under section DT 5 (Petroleum de-
velopment expenditure) for the petroleum development
expenditure described in paragraphs (a) and (b) has
not been allocated under section EJ 12B.

“Allocation

The part of the deduction described in subsection (1) is allo-
cated to the income year.

“Defined in this Act: amount, deduction, income year, petroleum development
expenditure”’.

Subsection (1) applies for expenditure incurred on or after 1
April 2008.

Disposal of petroleum mining asset

Section EJ 15(2)(b) is replaced by the following:

“(b) it has not been allocated under section EJ 12 or
EJ 12B to the income year in which the miner disposes
of the asset or to an earlier income year.”

Subsection (1) applies for expenditure incurred on or after 1

April 2008.
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(D

Sections EJ 19 and EJ 20 replaced
Sections EJ 19 and EJ 20 are replaced by the following:

“EJ20 Meaning of petroleum mining development

“(D

“2)

“G)

2)

98
4

“Meaning

In sections EJ 12 and EJ 12B, petroleum mining develop-
ment means a place where 1 or more of the activities described
in subsection (2) is carried out.

“Activities. inclusions

The activities are those carried out in connection with—

“(a) developing a permit area for producing petroleum:

“(b) producing petroleum:

“(c) processing, storing, or transmitting petroleum before its
dispatch to a buyer, consumer, processor, refinery, or
user:

“(d) removal or restoration operations.

“Activities: exclusions

The activities do not include further treatment to which all the
following apply:
“(a) it occurs after the well stream has been separated and
stabilized into crude oil, condensate, or natural gas; and
“(b) 1t is done—
“(1) by liquefaction or compression; or
“(@i1) for the extraction of constituent products; or
“(ii1) for the production of derivative products; and
“(c) it is not treatment at the production facilities.

“Defined in this Act: permit area, petroleum, removal or restoration oper-
. 2
ations’ .

Subsection (1) applies for expenditure incurred on or after
1 April 2008.

What is an excepted financial arrangement?
s .

&

148

I seetion EW 5(8); “instirance contract” 1s replaced by “in-
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2 3 3T 3 2

=

2

1 seetion EW 5(13); the seeond sentenee 1s replaced by “Fhis
subsection does not apply to a withdrawabte share; to an eption
to acquire or dispose of withdrawable shares; or to a fixed-rate
T section EW 5; i the hist of defined terms; “fixed-rate foreign
is inserted:

I seetion EW 5; in the tist of defined terms; “life financtal
reinsturanee” s inserted:

Subsections (3) and (4) apply for the 2009—16 and later in-
come years:

on or after + Aprit 2609:

In section EW 5(2), “financial arrangement” is replaced by “fi-
nancial arrangement to the extent to which it is not life finan-
cial reinsurance”.

Section EW 5(3B) is replaced by the following:

“Emissions unit

“(3B) An emissions unit is an excepted financial arrangement.”

3)

In section EW 5(8), “insurance contract” is replaced by “in-
surance contract to the extent to which it is not life financial
reinsurance”.

In section EW 5, in the list of defined terms,—

(@)  “ETS unit” is omitted:

(b) ‘“emissions unit” is inserted.

In section EW 5. in the list of defined terms, “life financial
reinsurance” is inserted.

Subsections (1) and (3) apply—

(a) onandafter 1 July 2010, unless paragraph (b) applies;
or

(b) for an income year that includes 1 July 2010 and later
income years, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

ycar.
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99

ﬁea_

99B

When use of spreading method not required

following:

A trustee who holds a finanetat arrangement in trust to manage
cident Insurance Aet 1988; any of the former Acts as defined
i seetion 13 of the Aceident Insurance Aet 1998; the Work=
ers” Compensationt Act 1956; or a court order does not use any
of the spreading methods for the financial arrangement f the
trustee s a eash basts person>

What spreading methods do

99C

After section EW 14(2)(d), the following is inserted:
“(e) afinancial reporting method, to which sections EW 21
and EW 23 are relevant; or”.

Applying IFRSs to financial arrangements

“(3)

After section EW 15B(2), the following is added:
“Functional currency

Even if another currency may be used as the functional cur-

“(4)

rency under IFRSs, the methods must be applied using New
Zealand dollars.

“Financial statements
Unless the context otherwise requires, references to IFRSs in

150

sections EW 15D to EW 15l are references to IFRS rules
used to prepare the person’s financial statements.”

“tab) even if another eurreney may be used as the funetional
curreney under HRSs; the HFRS finanetal reporting
method must be apphied using New Zeatand dotars;
meome and net attributable €FC€ income or toss) for
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[
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<

101

>

<

(13

§ g0

IFRS financial reporting method

In section EW 15D(2)(a), “income year” is replaced by “in-

come vear. However, adjustments for financial arrangements

held by the person are excluded from this paragraph, if the fi-

nancial arrangements are not derivative instruments and the

person’s business includes dealing in those financial arrange-

ments:”.

After section EW 15D(2)(a), the following is inserted:

“(ab) borrowing costs are not capitalised under NZIAS 23:”.

In section EW 15D, in the list of defined terms, “derivative

instrument” and “NZIAS 23” are inserted.

Subsection (2) does not apply for a taxpayer and an income

year if the taxpayer has,—

(a) Dbefore 30 June 2009, filed a return of income for the
income year; and

(b) taken a tax position in the return which ignores subsec-

tion (2).

Determination alternatives

1 seetton EW 1+5E(Dfe); the words before stbparagraph (9

are replaced by the foowing:

“(e) the finanetat arrangement 1s not treated under HFRSsas a
hedge of a financial arrangement; or 1s treated as a hedge
of a financtal arrangement tfinaneial arrangement Ay
atid_”.

1 seetion EW 15E(2); the words before paragraph (a) are re-

placed by the following:

Fhe person must use 1 of the following methods modified; as

apphieable; under subseetion (3) or (3B)>=

After seetion EW 15E(3); the foHowing 1s added:

“Modifications

For a determination alternattve that s Determination G27; the

“a) method € must be used; and not methods A, B; or D+
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A

Section EW 15E(1)(¢c) is replaced by the following:

“(c) for a financial arrangement that is not a hedge of an-
other financial arrangement under IFRSs, the financial
arrangement—

“(i) isnotbeing hedged by another financial arrange-
ment under IFRSs:
“(ii) meets the requirements of paragraph (d); and

“(d) for a financial arrangement that is a hedge of another
financial arrangement under IFRSs, or is being hedged
by another financial arrangement under IFRSs,—

“(i) section EW 15D applies or has applied for the
relevant other financial arrangement; and

“(i1) the method used for the relevant other financial
arrangement is not the fair value method; and

“(i11) the method used does not account for gains and
losses related to either financial arrangement.”

In section EW 15E(2), the words before paragraph (a) are re-
placed by the following:
The person must use 1 of the following methods modified, as

(€]

applicable, under subsection (3) or (3B):”.

Before section EW 15E(2)(a), the following is inserted:

“(aa) Determination G3: Yield to maturity, but only if the
financial arrangement is denominated in New Zealand
currency and is not a derivative instrument:”.

After section EW 15E(3), the following is added:
“Modifications

“(3B) For a determination alternative that is Determination G27, the

&)
)

152

allocation is modified as follows:

“(a) method C must be used, and not methods A, B, or D:

“(b) for method C, if relevant, Determination G9C and not
Determination G94 must be used.”

In section EW 15E, in the list of defined terms, “derivative
imnstrument” and “New Zealand” are inserted.

Subsections (2) to (4) apply for the 2009-10 and later in-
come years.
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102

22

2

Expected value method

1 seetton EW 1+5F(Dte); the words before subparagraph (9

are replaced by the foowing:

“(e) the finanetat arrangement 1s not treated under FRSsas a
hedge of a financial arrangement; or 1s treated as a hedge
of a financtal arrangement (finaneial arrangement Ay
aiid_”.

years:

Section EW 15F(1)(c) is replaced by the following:

“(c) for a financial arrangement that is not a hedge of an-
other financial arrangement under IFRSs, the financial
arrangement—

“(i) 1isnot being hedged by another financial arrange-
ment under IFRSs:
“(ii) meets the requirements of paragraph (cb); and

“(cb) for a financial arrangement that is a hedge of another
financial arrangement under IFRSs, or is being hedged
by another financial arrangement under IFRSs,—

“(1) section EW 15D applies or has applied for the
relevant other financial arrangement; and
“(i1) the method used for the relevant other financial
arrangement is not the fair value method; and
“(ii1) the method used does not account for gains and
losses related to either financial arrangement;
and”.

Section EW 15F(1)(d) is replaced by the following:

“(d) the person and all companies in a group of compan-
ies to which the person belongs have chosen to use the
expected value method and have notified the Commis-
sioner at the time of filing a return of income. This para-
graph is ignored if the person carries on a business that
has a substantially different nature from other compan-

ies in the group, and—
“(1) the person and the other parties to the financial
arrangement are not associated; or
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S

103

2)

154

“(i1) the person and the other parties to the finan-
cial arrangement are associated and use the same
method for the arrangement.”

Section EW 15F(3) is repealed.

In section EW 15F, in the list of defined terms, “associated
person” is inserted.

Subsection (3) applies for the 2009-10 and later income
years.

Modified fair value method

In seetion EW 15G(H)te); the words before subparagraph (1)

are replaced by the folowmg:

“te) the finanetal arrangement 1s not treated under FRSsasa
hedge of a financtat arrangement; or 1s treated as a hedge
of a finanetal arrangement tfinaneial arrangement Ay
ati&i”.

In seetion EW 15G(H(d); “fair value method” 1s replaced by

Section EW 15G(1)(c) is replaced by the following:

“(c) for a financial arrangement that is not a hedge of an-
other financial arrangement under IFRSs, the financial
arrangement—

“(i) isnotbeing hedged by another financial arrange-
ment under IFRSs:
“(i1) meets the requirements of paragraph (cb); and

“(cb) for a financial arrangement that is a hedge of another
financial arrangement under IFRSs, or is being hedged
by another financial arrangement under IFRSs,—

“(i) section EW 15D applies or has applied for the
relevant other financial arrangement; and

“(i1) the method used for the relevant other financial
arrangement is not the fair value method; and

“(iii) the method used does not account for gains and
losses related to either financial arrangement;
and”.

Section EW 15G(1)(d) is replaced by the following:

“(d) the person and all companies in a group of companies to
which the person belongs have chosen to use the modi-
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fied fair value method and have notified the Commis-

sioner at the time of filing a return of income. This para-

graph is ignored if the person carries on a business that

has a substantially different nature from other compan-

ies in the group, and—

“(i) the person and the other parties to the financial
arrangement are not associated; or

“(i1) the person and the other parties to the finan-
cial arrangement are associated and use the same
method for the arrangement.”

(3) Insection EW 15G(2), the first sentence is replaced by “The
person must use a method that is the fair value method under
section EW 15D.”

103B Mandatory use of some determinations

(1) In section EW 15H(1)(d), “expenditure.” is replaced by “ex-
penditure. However, when applying Determination G29, De-
termination G9B, and not Determination G9A4, must be used:”.

(2) Subsection (1) applies for the 2009—10 and later income
years.

104 Mandatory use of yield to maturity method for some
arrangements

(1)  After section EW 15I(1)(b)(ii), the following is inserted:

“tib) isalease that is a finance lease; and under NZHAS
17 and in the person’s financial statements; the
ease 1s classtfied as an operating tease:

“(iib) is, under NZIAS 17 and in the person’s financial
statements, classified as an operating lease; or”.

(2) Insection EW 151, in the list of defined terms, “NZIAS 177 is
inserted.

105 Straight-line method

In seetton EW 17Dfa)y; “$1506,060” 1s reptaced by
G‘E l,;;s(),()()‘)”.
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105B New section EW 21 inserted

After section EW 20, the following is inserted:

“EW 21 Financial reporting method

105C

A person who is a party to a financial arrangement may use a

financial reporting method if—

“(a)

the person cannot use the yield to maturity method or

“(b)

an alternative; and
the person—

“(c)

“(i) may not use the straight-line method or a market
valuation method; or

“(i1) may use the straight-line method or a market
valuation method but chooses not to do so; and

the person is not required to use a method under section

“(d)

EW 15B; and
the Commissioner has not made a determination for the

“(e)

financial arrangement under section 90AC(1)(d) of the
Tax Administration Act 1994; and
the method conforms with commercially acceptable

Kﬂ

“(2)

practice; and
the method is also used by the person for financial re-

porting purposes for financial arrangements that are the
same as, or similar to, the arrangement (although sec-
tion EW 23 may apply if the method is not used in this
way); and

the method allocates a reasonable amount to each in-

come vear over the financial arrangement’s term.

(13 . . . . . .
Defined in this Act: amount, Commissioner, financial arrangement, income

LD
car .

Default method

In section EW 22(c¢), “alternative” is replaced by “alternative,

or a financial reporting method”.

105D Failure to use method for financial reporting purposes

A
2)

156

In section EW 23(1), “and EW 20(2)(f)” is replaced by “EW

20(2)(f), and EW 21(H)".

In section EW 23(2), “and EW 20(2)(1)” is replaced by “EW

20(2)(f), and EW 21(f)".
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106
VRS
2)

106B

€Consistency of use of straight-line method and market
valuation method

In the heading to seetion EW 25(3); “$4,506,006” 1s replaced
by CC% l, é)sE'}E'E'EP,'

In seetton EW 25(3); “51500,000” is replaced by
“E ],5;5(’,()()()’,‘

Consistency of use of IFRS method

A

“(4)

After section EW 25B(3), the following is inserted:
“Modification

Section EZ 52B (Consistency of use of IFRS method: Deter-

107
(1)
“(1)

2)

3)
“(6)

4)

mination G3 and 2009-10 income year) modifies subsection
(2]",
Subsection (1) applies for the 2009-10 income year.

Change of spreading method

Section EW 26(1) is replaced by the following:
“Requirements for change from straight-line and market
value method

A person may change from the straight-line method or the
market value method if they change to a method that is not
a method for IFRS under section EW 15B, and the Commis-
sioner has given written authorisation for the change.”

In section EW 26(2), the first sentence is replaced by “A person
may change from any spreading method to any other method if
the Commissioner’s written authorisation under subsection
(1) is not required for the change, and they have a sound com-
mercial reason for the change”.

Section EW 26(6), other than the heading, is replaced by the
following:

Subsections (3) and (4) and section EW 27 do not apply to
a financial arrangement if the person’s change of spreading
method involves a change from the fair value method or a
change from the market value method to a method for IFRS
under section EW 15B, in which case section EW 29(13) ap-
plies.”

Section EW 26(7)(a) is replaced by the following:

157
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“(a) starting or stopping the use of IFRSs to prepare financial
statements at the same time as starting or stopping the
use of a method for IFRS under section EW 15B:”.

108 When calculation of base price adjustment required
Section EW 29(13), other than the heading, is replaced by the
following:

“3) A party to the financtal arrangement who changes from the
fair value method to another method or from the market vatue
method to a method for HFRS under seetion EW 15B must
calculate a base price adjustment at the date of the change:

“(13) A party to the financial arrangement who changes from the
fair value method under section EW 15D to another method
or from the market value method to a method for IFRS under
section EW 15B must calculate a base price adjustment at the
date of the change.”

108B Base price adjustment formula
(1) Insection EW 31(7), in the words before the paragraphs,—
(a)  ‘““ignoring non-contingent fees,” is omitted:
(b) “,ignoring—"is replaced by *“. For the purposes of this
subsection, the following are ignored:”.
(2) Insection EW 31(9)(a), “, under section CC 3,” is omitted.
(3) Subsections (1) and (2) apply for the 2008—09 and later in-

come ycars.

109 Seetion EW 54 replaced
“EW 54 Meaning of eash basis person
“Who is cash buasis person
“1H A person is a eash basis person for an income year if—
“a)y 1 of the following apphies in the person’s case for the
neome year:

“) seetton EW 5H1); or

meome year:
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2 2 2R Z

€2

A person may be exchided under seetion EW 59 from betng a
cash basts person for a class of financial arrangements:

Seetion W 56 repealed
Seetion EW 56 1s repealed:

Fhresholds

T seetion EW 571); “section EW 56(Hta)yD)™ ts replaced by
seetton “EW SH Dty

T seetion EW 57(2); “seetton EW S6(Hta)(i)” 1s replaced by
“seetion EW S4Htaytiy™~

In seetion EW 57(3); “section EW 56(H(b)” s replaced by
“seetton EW 54 Htb)=

“Inerease in specified sums

“0) The Governor-General may make an Order in Council inereas=

ing a stm speeified in any of subseetions (H to (3)>

relevant to eriteria

T seetion EW 58(1); “the naturat person® 1s reptaced by “the

pCTSﬁﬁ”.

T seetton EW 58(2)—

ta)y the subsection heading is replaced by “Partrer™

by  “A natural person® is replaced by “A person’

t seetion EW 58(3)—

ta)y the subsection heading is replaced by “Benefictary of
bare trist>

by  “A natural person® is reptaced by “A person’™

T seetion EW 58(4H—

ta)y the subsection heading is replaced by “Beneficiary of

tb) “anatural person® is replaced by “a person’

In seetton EW 58(5)—

ta) the subseection heading 1s replaced by “Frustee™
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H3

by “anatural person® is replaced by “a person’™>

Seetion EW 59 replaced
Seetion EW 59 1s replaced by the following:

“EW 59 Exclusion by Commissioner

The Commitsstoner may treat a person who wottld otherwise
be a cash basts person for a class of finanetal arrangements as
not being a cash basts person for the class —

“a) the person; or any other person; has structured and pro-
moted the elass to defer an income tax hability:

“b)y the parties to a finanetat arrangement are assoctated;
and the person’s ealeulation of income and expenditure
under the finanetal arrangement differs from that used
by the assoctated person:

H4 Trustee of deceased’s estate

B  Inseetion EW 66(2) and (3); “section EW 56(D)(a) and (b)> is
replaced by “section EW S4(Hfay and by

2> In seetton EW 66(4); “to EW 56> are replaced by “and EW
557

115 Meaning of controlled foreign company

(1A) Insection EX 1(2)(a), “foreign investment vehicle” is replaced
by “foreign PIE equivalent”.

(1)  Section EX 1(2)(b)(i1) is replaced by the following:

“@1) an entity that qualifies for PIE status:”.

years:

(2) Subsections (1A) and (1) apply for the 201011 and later
income years.

115B Direct control interests

160

In section EX 5(5)(¢c), “debentures)” is replaced by “deben-
tures), FA 2B (Stapled debt securities),”.
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115C Direct income interests

In section EX 9(6)(c), “debentures)” is replaced by “deben-
tures), FA 2B (Stapled debt securities),”.

In section EX 15(1), “section EX 14” is replaced by “sections
CD45,CQ2,EX 14,EX 21, EX 34, EX 58, and LL 9.”

In section EX 15(1), “EX 34, EX 58, and LL 9.” is replaced

(a)  the 2009-10 and later income years, for persons having

(b) the 2010-11 and later income years, for persons having

116 Associates and 10% threshold
(D
(2)
by “EX 34, and EX 58.”
(&)
years:
(3) Subsection (2) applies for—
a balance date on or after 30 June; or
a balance date before 30 June.
116B New section EX 18A inserted
a

After the heading before section EX 18, the following is in-
serted:

“EX 18A Scheme for finding person’s attributed CFC income

“()

or loss

“Formula and rules for calculation

The attributed CFC income or loss of a person (an interest

holder) holding an income interest in a CFC, for the purposes

of the general rules in sections CQ 2(1) and DN 2(1) (which

relate to attributed CFC income or loss), is found for the CFC

and an accounting period from—

“(a) the formula in section EX 18, which uses the interest
holder’s income interest and the CFC’s net attributable
CFC income or loss determined as described in sub-

“(b) the interest holder’s additional CFC attributed income
under section EX 19:

“(c) thereduction in the interest holder’s attributed CFC loss
under section EX 20.
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“Determination of attributed CFC income or loss from
attributable CFC amount

“(2) An interest holder with an income interest of a fraction (the
fraction) in a CFC with an attributable CFC amount under
section EX 20B for an accounting period has under section
EX 18, for the CFC and accounting period,—

“(a) attributed CFC income or loss equal to the fraction of
the CFC’s net attributable CFC income or loss under
sections EX 20C to EX 20E and the rules in sections
EX 21 and EX 24 to EX 27, if paragraph (b) does not
apply:

“(b) no attributed CFC income or attributed CFC loss, if the
CFC is—

“(i) a non-attributing active CFC under section
EX 21B, determined as described in subsec-
tion (3):

“(i1) a non-attributing Australian CFC under section
EX 22.

“Non-attributing active CFCs

“(3) Whether a CFC is a non-attributing active CFC is determined
under section EX 21B using—

“(a) atestin—

“(i) section EX 21D, if the interest holder does not
use a test referred to in subparagraph (ii); or

“(ii) section EX 21E, if the CFC has accounts pre-
pared to a standard meeting the requirements of
section EX 21C and the interest holder chooses
to use a test in that section based on those ac-
counts; and

“(b) the rules in sections EX 21 and EX 24 to EX 27.

“Defined in this Act: accounting period, attributable CFC amount, attributed

CFC income, attributed CFC loss, CFC, non-attributing active CFC, non-at-

tributing Australian CFC”’.

(2) Subsection (1) applies for—

162

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.
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117
(D

)

118
(D)

)

3)
(4)

Formula for calculating attributed CFC income or loss

In the formula in section EX 18, “branch equivalent income”

is replaced by “net attributable CFC income”.

In section EX 18, in the list of defined terms,—

(a)  “branch equivalent income” is omitted:

(b)  “net attributable CFC income” is inserted.

come years:

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Taxable distribution from non-complying trust

In section EX 19(1)(b), “branch equivalent income” is re-

placed by “net attributable CFC income”.

In section EX 19(2), “branch equivalent income” is replaced

by “net attributable CFC income”.

Section EX 19(5) is repealed.

In section EX 19, in the list of defined terms,—

(a)  “branch equivalent income” is omitted:

(b)  “net attributable CFC income” is inserted.

Subsections (1) to (4) apply for the 2009—16 and fater in-

come years:

Subsections (1) to (3) apply for—

(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

New heading and sections EX 20B to X 20D inserted
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“Attributable €FE amonunt and net attributable

€F€ incone or toss

“Attributable €FC amount
Attributable €FE amount; for an accounting period and a 5
€FC; means the amount caleutated under the rules in seetion
EX 21 using the formula—

“py

2N

EN

164

‘GE! .
Gross inconte 1s the total amount of ihcome dertved in the ac=
counting period by the €F€ that is + or more of the following:

e

a dividend that 1s paid in refatton to rights that are a di=
reet tneome tnterest of tess than 16% i a foretgn com-=
pany and are deseribed in—

a dividend that ts paid by a company resident in New
Zealand to the extent to which the dividend 1s not fully
mputed or fully credited):

an amount that 1s treated as a payment of interest under
section €D 36B (Distributions to resident company for
deduetible foretgn equity and fixed-rate foreign equity):
a royalty; other than a royalty referred to i1 subseetion
5):

rent; other than rent referred to in subsection (6);
from—

“) a tease or sublease of fand:

“1) a tease or sublease of personal property:
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“Gt) a heence to use mtangible property:

“Gv) a hire or batlment:

meome from a business of general insuranee or hife in=

sturance that ts—

“ a premium under an insurance contract or rein=
stratiee cottract:

“tt income from a change i value of revenue ac-

meome from a tife insurance poltey that 1s not inchaded

in a catenlation of FHF income or toss and ts—

“1) a distribution under the tfe insuranee potey:
potiey; if the policy ts revente aceount property:

neome from the supply of personat serviees performed

by another person (the working persen) i—
a produet supphied by the €F€: and
under seetiont YB 5 (Company and non=corporate
performed ot 1s a refative; at the beginning of the
accounting pertod; of a person assoctated with
the €F€ under sectton ¥YB 5; and

“Gity 80% or more of the €FE’s total mcome 1 the
ing the requirements of subparagraph (i) per-
ments of subparagraph (ii); and

“Gv) to dertve the income; the €F€C uses a business
straeture that requires deprectable property hav-
ing; at the end of the accounting pertod; a total
cost under section GB 28(7 (Interpretation of
terms tsed in seetton GB 27 tess than or equal
to the greater of $75;000 and 25% of the €F€’s
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“m)

meome from the altenation of shares that are revente

account property; other than shares referred to in sub-

seection (7):

meome from the alienation of revenue aceount property

if the property s—

“t) not a share; finanetal arrangement; or life nsur=
anree poliey: and

“Gt) eapable of giving tise to income of the €FC re-
ferred to in another paragraph of this subseetion:

meome from a service phystealty performed wholly or

partly in New Zealand; other than a telecommunteattons
serviee:

neome from a service relating to the use of equipment

to provide a telecommunteations serviee; to the extent

to which the equipment is at the time—

“) physteally tocated outside any eountry or terri-
tory: and

“tt) owned by the €FC or by another €FC that 1s
assoctated with the €FC; and

“Git) notamobile telephone handset or a radio recetver
and transmitter for a ship or atreraft:

meome from a telecommunteations service to the extent

to which the service is physteally performed 1 New

Zeatand; except —

“) the serviee ts the transmission; emisston; or re-
eeption of information between New Zealand and
the eotntry ot territory in whteh the €F€ 1s hable
to icome tax on its income beeatise of its domi-
eile; restdencee; place of incorporation; or centre
of management; and

“t the €FC 1s a network operater under the
Feteeommunications Intereeption  Capabil-
ity) Act 2004 or a persont who is stich a network
operator owns an income nterest of 50% or
more in the €FC; and

“(ii1) the serviee s not performed using equipment that
at the time 1s physteally tocated in New Zealand
and ts in the possession of the €FC or of another
€F€ that s assoetated with the €FC; and
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w4y

w5y

“Gv) the service 1s not performed by a person who at
the time 1s physteally toeated in New Zeatand and
is an employee or contractor of the €FC or of

e g .

Arrangement income is the total for the €FC and the account-

ng pertod of amounts of tncome tnder section €€ 3 tFinanetat

arrangements) for—

“ta) an arrangement that—

“1) 1is a financtal arrangement; or a short-term agree-
ment for sale and purchase for which the €FC has
made an cleetion under section EW 8§ (Eleetton
to treat certain excepted finanetal arrangements
as financtal arrangements); and

“Gi) ts not a dertvative instrument; and

“Git) ts not referred to in subseetion (8):

“b) a dertvative instrument that—

“) 1s held in the course of a business of the €F€ for
ment:

“() 1s not entered in the ordinary course of a business
of the €F€C:

“Gt) 1s in a hedging retationship; of a type referred to
it HFRS 39; with income of the €F€ referred to
in subsection (3) or paragraph (a) or with a
transaction producing steh ineome of the €FE:

A royalty derived by a €FC 1s not included n an attributable

€F€ amount under subseetion (3)(d) if—

“a) the €FC has a pattern of activity mvolving ereating;
developing; or adding vatie to property that produces
royalties and the royalty ts—

“ patd by a person who 1s not assoctated with the
€F€ under seetion ¥B 2 (Fwo compantes with
common econtrol); and

“Gt from property that is not hinked to New Zealand
under subseetion (9); and
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“Gity from property that the €F€ has created or devel=
oped ot to whieh the €F€ has added substantiat
value:

the €F€ has a pattern of activity invelving ereating;

developing; or adding value to property that produces

royalties and the royalty ts—

“) paid by a person who ts assoctated with the €FC
tnder section YB 2 and wotld not be an assoet-
were attributable €FC€ amounts; and

“Gt from property that is not hinked to New Zealand
unider subseetion (9); and

“Gi) from property that the €F€C has ereated or devel-
oped or to whieh the €F€ has added substantial
value: and
G€ 13 (Calcutation of arm’s tength amounts) for
the arrangement between the €FC and the asso-
crated petsomn:

the royalty is—

“) paid by a person who would be an assoctated
paragraph and subseections (6)(c) and (8)(a);
and

“tp from property that ts not hnked to New Zealand
under subseection (9):

the royalty 1s paid by a person who s not assoctated

with the €F€ under section YB 2 and 1s from property

that ts—

“ owned by a New Zealand resident who s not
treated as a non-restdent under a double tax
agreement; amd

“i1) teensed to the €FE by the New Zealand resident
for an arm’s length amount determined under
seetion GE 13 for the arrangement between the
€F€ and the New Zealand resident:

“6) Rent derived by a EFC 1s not inctuded in an attributable €FC
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“a) from tand in a country or territory under the taws of

whteh—

“ the €F€ ts hable to income tax on the €FC’s
ineome beeause of its domietle; restdenee; place
of incorporation; or eentre of management:
and the eountry or territory ts the souree of 8§6%
ot more of the €FC’s income:

from propetty other than tand; to the extent to which

the rent relates to the tise of the property in a country or

territory referred to in paragraph (a):

“e) paid by a person who would be an assoctated non-at-
tributing active €FC in the absenee of this paragraph
and subseetions (5)(c) and (8)(a):

g

or toss from the share in the perrod ending with the altenation
1s caleulated using—

“a) the comparative value method:

“by the deemed rate of return method:

Income of a €FC from a finanetat arrangement or exeepted fi-

nanctal arrangement that is referred to in subseetion (4)(a)(i)

1s not included i an attributable €FC amount under subsee-

tion (4)(a) if the financial arrangement or agreement is—

“a) anagreement by the €FC to tend money to a person who
the absenee of thts paragraph and subseections (5)(e)
and (6)(e):
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“b)y an agreement for the sale or purchase of property or
services or a hire purchase agreement—
“t) entered in the ordinary cotirse of business by the
cre:
“Gty for property or services produced or used by the
€F€ n business:

“ta) has been owned by a New Zealand resident:

“b) has been owned by a non-resident for the purposes of
a business carrted on in New Zealand through a fixed

“e) was created or developed in New Zealand:

“e) has been acqtiired by a person who had a deduction for
expenditure or toss ineurred in the acquisition:

“f) 1s based on knowledge acquired by a person who—
“) acquired the knowledge with a purpose or inten-

tton of creating the property; and
“1) had a deduction for expenditure or toss ncurred
n the acquisttion:

: 1s ereated or devetoped from acttvittes; or from the ex=
tenston; continuation; development; or completion of
byapefsmwﬂiﬁhadadedﬁeﬁﬁﬁfefexpeﬁdﬁttreﬁf}ﬁss
metrred i the aequisitton:

“Defined in this Act: accounting period: agreement for the sate or purchase
of property or services; assoctated; assoctated non=attributing active €FC; at-
deened rate of return method; depreeiable property; derivative instrument; divi=
reinstrance contract; refative; resident in New Zealand; revente account prop-
erty; royalty; share; short-term agreement for sale and purchase; telecommuni=
eations serviee
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“EX20€ Net attributable €F€ income or loss

6y

“CFCs net attributabte €FE income or toss

For the purpose of caleulating the attributed €FE income or

toss for an accounting period of a person with an income in-

terest in a €CFC;—

“fay the €FC’s net attributable €F€ income for the ac-

that amount ts more than zero:

“b) the €FEC’s net attributable €F€ loss for the accounting
petiod ts—
“1) the absolute vatue of the amount cateulated using

section EX 21; if that amount s less than zero:

“Formitta for net attributabte €F€ income or toss

The amount of a €FC’s net attributabte €F€ income or loss

attributable €F€ = tinterest > fraction) — other deductions:

)

“Attributabte €FE

«

Interest ts the total of amounts for which the €FC would have

a deduction mn the aceounting pertod that—

“a) relate to financial arrangements providing funds to the
€re:

“b)y are a payment treated as a payment of interest under
seetion €D 36B (Distributions to restdent company for

p

Fraetion s the amount caleutated under—
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“fa) subsection (8); if the €FC is not excesstvely debt
funded under seetion EX 20D: or
“b) seetion EX 20D; if the CFC 1s excessively debt funded
under that section:
“Other deductions
Other deductions is the amount of expenditure and toss in-
curred in the accounting period by the €FC to the extent to
which the expenditure and toss;—
“ta) if not a deduction relating to a financtal arrangement;
fe—
“) incurred for the purpose of deriving an at
tributable €F€ amount: and
“Gt not incurred for the purpose of deriving an
amount that is not an attributable €FC amount;
and
“(iit) a deduction of the €F€E:
“by if a deduction refating to a finanetal arrangement; 1s—
“t) not inchuded in the ealeulation of the item “inter=
est” referred to in subseetion (5); and
“tt) from a financial arrangement meeting the re-
quirements of seetion EX 20B(4):
amottnt
20D; the item fraetion referred to in subseetion (6) 1s calet=
lated using the formuta—

attributable €F€ assets

total €F€C assets:

In the formula;,—

“fay attributable €F€ assets is the total value of the €FC’s
assets determined under generally aceepted aceounting
practice; to the extent to which each asset 1s used for the
purpose of deriving an attributable €FC€ amount and not
used for the purpose of deriving an amount that ts not
an attrtbutabte €FC€ amount:
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“b) total €F€ assets 1s the total value of the €FC’s assets
tree:

“Pefined in this Aet: aceounting period; attributable €F€ amount; €FEC; dedue=

€F€ toss

“EX 20D Adjustment of fraction for excessively debt funded

1y

«(2)

€re

“Hhon this : ”

TFhis seetion applies for the ptrposes of seetion EX 20€(3) to

a €F€ that 1s excesstvely debt funded under subseetion (2)

in refation to a person (the interest holder) with an income

“FExcessive debt funding

A €F€ ts excessively debt funded under this seetion t—

“a) the amount (the CFE’s debt-asset ratio) caleulated us-
and

“b) the amount (the €FC’s relative debt-asset ratio) cal-
ctlated from the €FEC€’s group debt-asset ratio given by
subsection (9) and using the formuta in subseetion
43} ts more than +16-

“Catentations for €€

For the purposes of subseetions (4) to (7); the debts and

assets of the €F€ are determined under sections FE 8 to FE

H twhich eontain rules for determining the apportronment of

mnterest) as tf the €FEC were an excess debt outbound company-

“Formitta for debt-asset ratio of €FE

TFhe formuta for the €FC’s debt-asset ratio referred to in sub-

seetion (2)}(a) s—

total €FC debts

total €F€E assets:
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)

“Jotat €F€ debts

Fotal €F€ debts is the total amount for the €FE€ and the

counting practice; of the outstanding batances of—

“ta) financtal arrangements entered by the €FC; each of
whiech—

“) provides funds to the €FC; and

“() gives rise to an amount for which the €F€ woutd
have a deduetion:

a New Zealand restdent:

“Jotat €F€ assets

Fotal €F€ assets is the total value of the €FC’s assets deter-

“Members of €FE€s grotup and catentations for group

For the ptirposes of subseetions (9) te (14—

“a) the members of a €FEC’s group are determined under
seetions FE 3+ and FE 32 (which relate to the determin=
atton of groups) as if the interest holder were an exeess
debt outbound company: and

“by the debts and assets of the €FC€’s group are determined
under seetions FE § to FE H and FE 18 (Measurement
of debts and assets of worldwide group) as if the interest
holder were an exeess debt outbound eompany:

The formula for the €FC’s group debt-asset ratio referred to

total group debts

totat group assets:

“16) The items in the formuta are defined in subseetions (11 and
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“Total group debts
“H) Total group debts is the total amount; consohidated for the
€F€E’s group and the accounting period; of the outstanding
batances of—
“ta) financtal arrangements entered by the group’s members;
each of which—
“) provides funds to a group member; and
“() gives rise to an amount for which a group mem-
ber wotld have a deductton:
“b) fixed-rate foreign equity tssued by a member of the
group and held by a New Zealand resident:
“Jotat group assets
“13) The formula for the €FC’s relative debt-asset ratio referred to

€F€ debt=asset ratto

group debt-asset ratto:

“4 In the formula,—
under subsection (4):
“b) egroup debt-asset ratio is the €FC’s group debt-asset
“Lraction for excessively funded €F€
“45) For a €F€ that 1s excesstvely funded; the ttem fraetion for
the ptrposes of seetion EX 20€(6) is the amount calculated
“Lormuta for fraction deduction
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€FCs” debts

€FEs> assets:

{19y
“E!lZE! s l !

“(18) €FEs’ debts is the total amount; for all the interest holder’s 5

of—

“ta) finanetal arrangements entered by the €FCs; each of
which—
“ provides funds to a €FEC; and
“Giy gives rise to an amount for which a €FE would

have a deduetron:

“by fixed-rate foreign equity tssued by a €F€ and held by a
New Zealand restdent:

‘GE!;!E!}

“19) €FE€s? assets 1s the total for the aceounting period of the as=

sets of the interest holder’s €FCs determined under generalty
“Pefined in this Act: accotnting petiod; €FEC; deduetion; excess debt outbotmd
years:

New heading and sections EX 20B to EX 20E inserted
After section EX 20, the following is inserted:

“Attributable CFC amount and net attributable
CFC income or loss

“EX20B Attributable CFC amount

“Attributable CFC amount

“(1) Attributable CFC amount, for an accounting period and a
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CFC, means the amount calculated under the rules in section
EX 21 using the formula—
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“(2)

gross + arrangement.

“Definition of items in formula

The items in the formula in subsection (1) are defined in

“(3)

subsections (3) and (4).

“Gross

Gross is the total amount of income derived in the accounting

period by the CFC that is 1 or more of the following:

“(a)

a dividend that is paid in relation to rights that are a di-

“(b)

rect income interest of less than 10% in a foreign com-
pany and are described in—

“(i) section EX 31:

“(i1) section EX 32:

“(ii1) section EX 36:

“(iv) section EX 37:

“(v) section EX 37B:

“(vi) section EX 39:

a dividend that is paid by a company resident in New

“(c)

Zealand to the extent to which the dividend is not fully

imputed:
an amount that is a deductible foreign equity distribu-

“(d)

tion or a distribution for fixed-rate foreign equity:
a royalty of a type referred to in subsection (5):

“(e)

rent of a type referred to in subsection (6):

(1)

“(2)

income from a business of general insurance or life in-
surance that is a premium under an insurance contract
or reinsurance contract:

income from a life insurance policy of a type referred

“(h)

to in subsection (8):
income from the supply of personal services of a type

(13

ﬂj)
(k)

referred to in subsection (9):

income from the disposal of revenue account property
that is a share, other than a share referred to in subsec-
tion (10):

income from the disposal of revenue account property
that is an option to acquire or dispose of a share:
income from the disposal of revenue account property

that is—
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“(i) not a share, financial arrangement, or life insur-
ance policy; and
“(i1) used by the CFC with a purpose or effect of giv-
ing rise to income of the CFC referred to in an-
other paragraph of this subsection:

“(l) income from a service, other than a telecommunications
service, to the extent to which the service is physically
performed in New Zealand:

“(m) income from a service relating to the use of equipment
to provide a telecommunications service, to the extent
to which the equipment is at the time—

“(i) physically located outside any country or terri-
tory; and

“(i1) owned by the CFC or by another CFC that is
associated with the CFC; and

“(iil) notamobile telephone handset or a radio receiver
and transmitter for a ship or aircraft:

“(n) 1income from a telecommunications service to the extent

“(4)

to which the service is physically performed in New
Zealand and is not described in subsection (11).

“Arrangement income

Arrangement is the total for the CFC and the accounting

178

period of amounts of income under section CC 3 (Financial

arrangements) for—

i) 1is afinancial arrangement, or a short-term agree-
ment for sale and purchase for which the CFC has
made an election under section EW 8 (Election
to treat certain excepted financial arrangements

“(ii1) 1s not referred to in subsection (12):

“(a) an arrangement that—
as financial arrangements); and
“(i1) 1s not a derivative instrument; and
“(b) a derivative instrument—

“(i) thatis held in the course of a business of the CFC
for the purpose of dealing with the derivative in-
strument:

“(i1) that is not entered in the ordinary course of a
business of the CFC:
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“(5)

“(iii) to the extent that the income is from a hedging
relationship, of a type referred to in NZIAS 39,
with income of the CFC referred to in subsec-
tion (3) or paragraph (a) or with a transaction
producing such income of the CFC.

“Attributable CFC amount: royalties

A rovyalty derived by a CFC is included in an attributable CFC

amount under subsection (3)(d) if none of the following are

(13

a

“(b)

satisfied:

the CFC is regularly engaged in creating, developing,

or adding value to property that produces rovalties and

the royalty is—

“(i) paid by a person who is not associated with the
CFC under section YB 2 (Two companies with
common control); and

“(i1) from property that is not linked to New Zealand

under subsection (13); and

“(ii1) from property that the CFC has created or devel-

oped or to which the CFC has added substantial
value:

the CFC is regularly engaged in creating, developing,

or adding value to property that produces royalties and

the royalty 1s—

“(i) paid by a person who is associated with the CFC
under section YB 2; and

“(i1) from property that is not linked to New Zealand
under subsection (13); and

“(ii1) from property that the CFC has created or devel-
oped, or to which the CFC has added substantial
value; and

“(iv) anarm’s length amount determined under section
GC 13 (Calculation of arm’s length amounts) for
the arrangement between the CFC and the asso-

ciated person:

the rovalty is—
“(i) paid by a person who would be an associated
non-attributing active CFC in the absence of this
paragraph and subsections (7)(c) and (12)(a);

and
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“(i1) from property that is not linked to New Zealand
under subsection (13):
“(d) the rovalty is—

11791

1) paid to the CFC by a person who is not associ-
ated with the CFC under section YB 2, or by a
CFC associated with the CFC under section YB 2
that has received a corresponding rovalty pay-
ment from such a person; and

“(i1) from property owned by a New Zealand resident

who is not treated as a non-resident under a dou-
ble tax agreement; and

“(ii1) from property licensed to the CFC by the New

Zealand resident for an arm’s length amount de-

termined under section GC 13 for the arrange-

ment between the CFC and the New Zealand resi-
dent.

“Attributable CFC amount: rent

“(6) Rent derived by a CFC is included in an attributable CFC
amount under subsection (3)(e) if the rent is not of a type
referred to in subsection (7) and is from—

“(a) alease or sublease of land:
“(b) alease or sublease of personal property:
“(c) alicence to use intangible property:
“(d) a hire or bailment.
“Attributable CFC amount: exclusions from rent
“(7) Rent derived by a CFC from a source referred to in subsec-

180

tion (6) is not included in an attributable CFC amount under

subsection (3)(e) if the rent is—

“(a) from land in a country or territory under the laws of
which the CFC is liable to income tax on the CFC’s in-
come because of its domicile, residence, place of incor-
poration, or centre of management:

“(b) from property other than land, to the extent to which
the rent relates to the use of the property in a country or
territory referred to in paragraph (a):

¢) paid by a person who would be an associated non-at-
tributing active CFC in the absence of this paragraph
and subsections (5)(c) and (12)(a):
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“(d) apayment under a hire purchase agreement:
“(e) a payment under a finance lease:

“(f) aroyalty:
“(g) a payment under a licence to use intangible property

that—

“(1) 1s not a rovalty; and

“(i1) would not be included in an attributable CFC
amount under subsection (5) if treated as a roy-
alty for the purposes of that subsection.

“Attributable CFC amount: income from life insurance
contract

“(8) Income from a life insurance policy is included in an at-
tributable CFC amount under subsection (3)(g) if the
income is not included in a calculation of FIF income or loss
and is—

“(a) adistribution, if the life insurance policy is not intended
to compensate the CFC for financial losses arising from
the death or extended incapacity of a specified em-
ployee or member involved in the CFC’s business:

“(b) a distribution that is not intended to compensate the
CFC for financial losses arising from the death or ex-
tended incapacity of a specified employee or member
involved in the CFC’s business, if the life insurance pol-
icy is intended to compensate the CFC for such losses:

“(c) 1income from a disposal of the life insurance policy, if
the policy is revenue account property.

“Attributable CFC amount: income from personal services

“(9) Income derived by a CFC from the supply of personal services

is included in an attributable CFC amount under subsection

(3)(h) if the personal services are performed by another person

(the working person) and—

“(a) the working person is a New Zealand resident; and

“(b) the personal services are not essential support for a
product supplied by the CFC; and

“(c) the working person is associated with the CFC under
section YB 5 (Company and non-corporate 25% interest
holder) at the time the services are performed or is a
relative, at the beginning of the accounting period, of
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“(10)

a person associated with the CFC under section YB 5;
and
“(d) 80% or more of the CFC'’s total income in the account-
ing period from supplying personal services is derived
through personal services meeting the requirements of
paragraph (a) performed by working persons meeting
the requirements of paragraph (b); and
e) to derive the income, the CFC uses a business struc-
ture that requires depreciable property having, at the
end of the accounting period, a total cost under section
GB 28(7) (Interpretation of terms used in section GB
27) less than or equal to the greater of $75,000 and 25%
of the CFC'’s total income from personal services per-
formed in the accounting period.

“Exclusions from attributable CFC amount: shares
Income derived by a CFC from the disposal of a share that

“(1)

is revenue account property is not included in an attributable
CFC amount under subsection (3)(i) if the CFC’s FIF income
or loss from the share in the period ending with the disposal is
calculated using—

“(a) the comparative value method:

“(b) the deemed rate of return method:

“(c) the fair dividend rate method:

“(d) the cost method.

“Exclusions from attributable CFC amount:
telecommunications services in New Zealand

Income of a CFC from a telecommunications service phys-
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ically performed in New Zealand is not included in an at-

tributable amount CFC under subsection (3)(n) if—

“(a) the service is the transmission, emission, or reception
of information between New Zealand and the country
or territory in which the CFC is liable to income tax on
its income because of its domicile, residence, place of
incorporation, or centre of management; and

“(b) the CFC is a network operator under the Telecommuni-
cations (Interception Capability) Act 2004 or—

“(1) aperson who is such a network operator holds an
income interest of 50% or more in the CFC:
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“(12)

“(i1) a person who holds a voting interest of 50% or
more in such a network operator holds an income
interest of 50% or more in the CFC; and

“(c) the service is not performed using equipment that at
the time is physically located in New Zealand and is
in the possession of the CFC or of another CFC that is
associated with the CFC; and

“(d) the service is not performed by a person who at the
time is physically located in New Zealand and is an
employee or contractor of the CFC or of another CFC
that is associated with the CFC.

“Exclusions from attributable CFC amount: income from
financial arrangements other than derivative instruments

Income of a CFC from a financial arrangement or excepted fi-

“(13)

nancial arrangement that is referred to in subsection (4)(a)(i)
is not included in an attributable CFC amount under subsec-
tion (4)(a) if the financial arrangement or agreement is—
“(a) anagreementby the CFC to lend money to a person who
would be an associated non-attributing active CFC in
the absence of this paragraph and subsections (5)(c)
and (7)(c):
“(b) an agreement for the sale or purchase of property or
services or a hire purchase agreement—
“(1) entered in the ordinary course of business by the
CFC:
“(i1) for property or services produced or used by the
CFC in business.

“Rovalties.: property linked to New Zealand

Property giving rise to a royalty is linked to New Zealand at a

time in an accounting period for the purposes of subsection
(5) if the property meets the requirements of subsection (14)
at a time in the period
“(a) Dbeginning—
“(1) at the time the property was created, if the prop-
erty has not since met the requirements of sub-
section (15); or
“(i1) from the time the property most recently met the

requirements of subsection (15); and
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“(14)

“(b) ending at the time in the accounting period.

“Situations creating link with New Zealand
Property owned by a CFC has a link with New Zealand if the

“(15)

property—
“(a) has been owned by a New Zealand resident:

“(b) has been owned by a non-resident for the purposes of
a business carried on in New Zealand through a fixed
establishment in New Zealand:

“(c) was created or developed in New Zealand:

“(d) has had substantial value added in New Zealand:

“(e) has been acquired by a person who had a deduction for
expenditure or loss incurred in the acquisition:

“(f) is based on knowledge acquired by a person who—

“(1) acquired the knowledge with a purpose or inten-
tion of creating the property; and

“(i1) had a deduction for expenditure or loss incurred
in the acquisition:

“(g) 1is created or developed from activities, or from the ex-
tension, continuation, development, or completion of
activities, if the activities produced knowledge acquired
by a person who had a deduction for expenditure or loss
incurred in the acquisition.

“Situations breaking link with New Zealand

There is no link between property and New Zealand for a CFC

184

when the property is owned by a non-resident who—

“(a) 1isnot a CFC and is not associated with the CFC; and

“(b) 1isnotassociated with a person who has owned the prop-
erty while it had a link with New Zealand.

“Defined in this Act: accounting period, agreement for the sale or purchase

of property or services, associated, associated non-attributing active CFC, at-

tributable CFC amount, business, CFC, comparative value method, deductible

foreign equity distribution, deduction, deemed rate of return method, depre-

ciable property, derivative instrument, dividend, exempt income, fair dividend

rate method, finance lease, financial arrangement, fixed-rate foreign equity, fully

imputed, general insurance, hire purchase agreement, income, insurance con-

tract, interest, land, life insurance, life insurance policy, loan, loss, money lent,

New Zealand, New Zealand resident, non-attributing active CFC, non-resident,

reinsurance contract, relative, resident in New Zealand, revenue account prop-
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erty, royalty, share, short-term agreement for sale and purchase, telecommuni-

cations service

“EX20C Net attributable CFC income or loss

‘)

“CFC's net attributable CFC income or loss
For the purpose of calculating the attributed CFC income or

“(2)

loss for an accounting period of a person (the interest holder)
with an income interest in a CFC,—

“(a) the CFC’s net attributable CFC income for the ac-
counting period is the greater of zero and the amount
calculated using the formula in subsection (2):

“(b) the CFC’s net attributable CFC loss for the accounting
period is—

“(1) the absolute value of the amount calculated using
the formula in subsection (2), if that amount is
less than zero:

“(i1) zero, if subparagraph (i) does not apply.

“Formula for net attributable CFC income or loss

The amount of a CFC’s net attributable CFC income or loss for

“3)

an accounting period is calculated using the rules in section
EX 21 and the formula—

attributable CFC — (limited funding costs X
fraction) — other deductions.

“Definition of items in formula
The items in the formula in subsection (2) are defined in

“(4)

subsections (4) to (6), (8), and (9).
“Attributable CFC
Attributable CFC is the CFC’s attributable CFC amount for

‘(%)

the accounting period.

“Limited funding costs
Limited funding costs is—

“(a) if paragraph (b) does not apply, the amount of the item
funding costs in subsection (6)(a); or

“(b) ifthe item funding in subsection (6)(b) is not zero and
the interest holder chooses to rely on this paragraph, the
amount calculated using the formula—
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funding — group funding

funding costs x
funding.

“Definition of items in formula

“(6) In the formula in subsection (5)(b),—

“(N

“(a)

funding costs is the total of amounts in the accounting

“(b)

period—

“(1) for which the CFC would have a deduction relat-
ing to a financial arrangement referred to in sub-
section (7)(a):

“(i1) that are distributions relating to fixed-rate foreign
equity or deductible foreign equity distributions
of the CFC and paid by the CFC to companies
resident in New Zealand or to CFCs:

funding is the total amount of outstanding balances for

“(©)

financial arrangements referred to in subsection (7)(a)
and of shares referred to in subsection (7)(b):
group funding is the lesser of the item funding and

the total amount of outstanding balances for financial

arrangements—

“(1) under which the CFC provides funds to another
CFC associated with the CFC under section YB 2
(Two companies); and

“(i1) which produce for the CFC an amount included
in the item arrangement income under section

EX 20B(4).

“Financial arrangements and shares contributing to funding

COoSts

A financial arrangement to which a CFC is a party, or a share
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issued by the CFC, contributes to the item funding costs under

subsection (6)(a) for the CFC if it is—

“(a)

a financial arrangement that provides funds for the CFC:

“(b)

a share that is—

“(1) held by a company that is a New Zealand resident
or a CFC; and

“(i1) a fixed-rate foreign equity or a share giving a
right to a deductible foreign equity distribution.
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“Fraction

“(8) Fraction is,—

“(a) ifthe CFC isnotexcessively debt funded under section
EX 20D, the amount calculated under subsection (10);
or

“(b) ifthe CFCisexcessively debt funded under section EX
20D, the lesser of—

“(1) the amount calculated under subsection (10):
“(i1) the amount calculated under section EX 20D.
“Other deductions
“(9) Other deductions is the amount of expenditure and loss in-
curred in the accounting period by the CFC to the extent to
which the expenditure and loss,—

“(a) if not consisting of deductions relating to financial ar-
rangements and shares, is—

“(i) incurred for the purpose of deriving an at-
tributable CFC amount; and

“(i1) not incurred for the purpose of deriving an
amount that is not an attributable CFC amount;
and

“(iil) a deduction of the CFC:

“(b) if consisting of deductions relating to financial arrange-
ments and shares referred to in subsection (7)(a) and
(b), exceeds the amount of the item limited funding
costs referred to in subsection (5):

“(c) if consisting of deductions relating to financial arrange-
ments not referred to in subsection (7)(a), relates
to a financial arrangement referred to in section EX
20B(4).

“Proportion by value of assets producing attributable CFC

amount

“(10) The amount referred to in subsection (8)(a) and (b)(i) is

calculated using the formula—

attributable CFC’s assets — group funding

total CFC’s assets — group funding.
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“(11)

“Definition of items in formula
In the formula in subsection (10).—

“(12)

“(a) attributable CFC’s assets is the total value of the
CFC’s assets, to the extent to which each asset is used
for the purpose of deriving an attributable CFC amount
and not used for the purpose of deriving an amount that
is not an attributable CFC amount:

“(b) group funding is zero or, if subsection (5)(b) applies
for the interest holder and the CFC, the amount of the
item group funding referred to in subsection (6)(c):

“(c) total CFC’s assets is the total value of the CFC’s assets.

“Determining debts and assets of CFC
For the items referred to in subsection (11), the debts and

assets of the CFC are determined under sections FE 8 to FE 11
(which contain rules for determining the apportionment of in-
terest) as if the CFC were—

“(a) an excess debt outbound company; and

“(b) the only member of the CFC’s New Zealand group.

“Defined in this Act: accounting period, attributable CFC amount, CFC, de-
ductible foreign equity distribution, deduction, financial arrangement, fixed-rate

foreign equity, generally accepted accounting practice, income interest, interest,

loss, net attributable CFC income, net attributable CFC loss, share

“EX20D Adjustment of fraction for excessively debt funded

“(1)

CFC

“When this section applies

This section applies for the purposes of section EX 20C(8) to

“(2)

a CFC that is excessively debt funded under subsection (2)
in relation to a person (the interest holder) with an income
interest in the CFC.

“Excessive debt funding

A CFC is excessively debt funded under this section if—
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“(a) the amount (the CFC’s debt-asset ratio) calculated us-
ing the formula in subsection (4) is more than 0.75;
and

“(b) the amount (the CFC’s relative debt-asset ratio) given
by section EX 20E is more than 1.10.
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“Calculations for CFC

“(3) For the purposes of subsections (4) to (8), the debts and as-
sets of the CFC are determined under sections FE 8 to FE 11
(which contain rules for determining the apportionment of in-
terest) as if the CFC were—

“(a) an excess debt outbound company; and

“(b) the only member of the CFC’s New Zealand group.

“Formula for debt-asset ratio of CFC

“(4) The formula for the CFC’s debt-asset ratio referred to in sub-
section (2)(a) is—

total CFC’s debts — group funding
total CFC’s assets — group funding.

“Definition of items in formula

“(5) The items in the formula in subsection (4) are defined in
subsections (6) to (8).

“Total CFC’s debts

“(6) Total CFC’s debts is the total amount for the CFC and the
accounting period, determined under generally accepted ac-
counting practice, of the outstanding balances of—

“(a) financial arrangements entered by the CFC, each of
which—

“(i) provides funds to the CFC; and
“(i1) gives rise to an amount for which the CFC would
have a deduction:

“(b) fixed-rate foreign equity issued by the CFC and held by
a company that is a New Zealand resident or another
CFC:

“(c) shares issued by the CFC in relation to which the CFC
makes deductible foreign equity distributions to a com-
pany that is a New Zealand resident or another CFC.

“Group funding

“(7) Group funding is—

“(a) if paragraph (b) does not apply, zero; or
“(b) if the interest holder chooses to rely on this paragraph
and the item total CFC’s assets is greater than the item
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“(8)

total CFC’s debts, the lesser of the item total CFC’s

debts and the total amount of outstanding balances for

financial arrangements—

“(1) under which the CFC provides funds to another
CFC associated with the CFC under section YB 2
(Two companies); and

“(i1) which produce for the CFC an amount included

in the item arrangement income under section
EX 20B(4).

“Total CFCs assets

Total CFC’s assets is the total value of the CFC’s assets de-

‘)

termined under generally accepted accounting practice.

“Fraction for excessively debt funded CFC
For a CFC that is excessively debt funded, the item fraction

“(10)

for the purposes of section EX 20C(8) is the amount calcu-
lated using the formula in subsection (10) and determining
the debts and assets of a CFC under sections FE 8 to FE 11 as
if the CFC were—

“(a) an excess debt outbound company; and

“(b) the only member of the CFC’s New Zealand group.

“Formula for fraction
The formula for the CFC’s fraction is—

‘1)

attributable CFC assets

total CFC assets.

“Definition of items in formula
The items in the formula in subsection (10) are defined in

“(d2)

subsections (12) and (13).

“Attributable CFC assets
Attributable CFC assets is the total value of assets, consoli-
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dated under generally accepted accounting practice for all the

interest holder’s CFCs and the accounting period, to the extent

to which each asset is—

“(a) used for the purpose of deriving an attributable CFC
amount; and
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“(13)

“(b) not used for the purpose of deriving an amount that is
not an attributable CFC amount.

“Total CFC assets
Total CFC assets is the total value of assets, consolidated

under generally accepted accounting practice, for all the in-
terest holder’s CFCs and the accounting period.

“Defined in this Act: accounting period, CFC, deductible foreign equity distri-

bution, deduction, excess debt outbound company, financial arrangement, fixed-

rate foreign equity, New Zealand resident

“EX20E Relative debt-asset ratio for CFC

“(1)

“What this section does
This section determines the relative debt-asset ratio of a CFC

“(2)

for the purposes of section EX 20D(2)(b) by determining an
amount (the group debt-asset ratio) for the CFC’s group and
comparing that amount with the debt-asset ratio of the CFC
determined under section EX 20D(4).

“Members of CFCs group and calculations for group

For the purposes of subsections (3) to (8),—

“(a) the members of a CFC’s group are—

“(1) the CFC:

“(i1) if the interest holder is a company, the members
of the worldwide group that the interest holder
would have under sections FE 31B, FE 31C,
and FE 32 (which relate to the determination of
groups) if the interest holder were an excess debt
outbound company:

“(ii1) 1if the interest holder is a trustee, the members
of the trustee’s worldwide group under section
FE 3(1)(b) (Interest apportionment for individu-
als):

“(iv) if the interest holder is a natural person, the per-
son’s worldwide group referred to in section
FE 5(1C)(a) to (c).

“(b) the debts and assets of the CFC’s group are determined
under sections FE 8 to FE 11 and FE 18 (Measurement
of debts and assets of worldwide group) as if the inter-
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“(3)

est holder, if a company, were an excess debt outbound
company.
“Formula for CFC's group debt-asset ratio

The formula for the CFC’s group debt-asset ratio is—

“(4)

total group debts

total group assets.

“Definition of items in formula
The items in the formula in subsection (3) are defined in

“(5)

subsections (5) and (6).

“Total group debts

Total group debts is the total amount, consolidated under gen-

“(6)

erally accepted accounting practice for the CFC’s group and
the accounting period, of the outstanding balances of—
“(a) financial arrangements entered by the group’s members,
each of which—
“(i) provides funds to a group member; and
“(i1) gives rise to an amount for which a group mem-
ber would have a deduction:
“(b) fixed-rate foreign equity issued by a member of the

group and held by a company that is a New Zealand
resident or a CFC:
“(c) equity interests issued by a member of the group in re-

lation to which the member makes deductible foreign
equity distributions to a company that is a New Zealand
resident or a CFC.

“Total group assets

Total group assets is the total value, consolidated under gen-

(D

erally accepted accounting practice for the accounting period,

of the assets of the CFC’s group.

“Formula for CFC's relative debt-asset ratio

The formula for the CFC’s relative debt-asset ratio is—
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CFC’s debt-asset ratio

group debt-asset ratio.

15

20

25



Taxation (International Taxation, Life
Insurance, and Remedial Matters) Bill Part 1 cl 121

“8)

“Definition of items in formula
In the formula in subsection (7),—

120

2)

121

“(a) CFC’s debt-asset ratio is the CFC’s debt-asset ratio
under section EX 20D(4):

“(b) group debt-asset ratio is the CFC’s group debt-asset
ratio under subsection (3).

“Defined in this Act: accounting period, CFC, deductible foreign equity distri-

bution, deduction, excess debt outbound company, financial arrangement, fixed-

rate foreign equity, New Zealand resident””.

Subsection (1) applies for—

(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Attributable CFC amount

Section EX 20B(3)(h)(ii) s replaced by the following:

“tt the working person is assoctated with the €FC
tnder seetion ¥B 3 (Company and person other
than eompany) at the time the services are per-
formed or s a relative; at the beginning of the ac-
counting pertod; of a person assoctated with the
€F€ under seetion ¥B 3; and™>

Section EX 20B(5)(a)(i) is replaced by the following:

“(1) paid by a person who is not associated with the
CFC under section YB 2 (Two companies);
and”.

Section EX 20B(9)(c) is replaced by the following:

“(c) the working person is associated with the CFC under
section YB 3 (Company and person other than com-
pany) at the time the services are performed or is a rela-
tive, at the beginning of the accounting period, of a per-
son associated with the CFC under section YB 3; and”.

Subsections (2) and (3) apply for the 2010-11 and later in-
come years.

Heading repealed
The heading before section EX 21 is repealed.
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122
(1)

2)

“(1)

yeats:

Branch equivalent income or loss: calculation rules

In the heading to section EX 21, “Branch equivalent income
or loss” is replaced by “Attributable CFC amount and net
attributable CFC income or loss”.

Section EX 21(1) is replaced by the following:

“Calculation rules for CFC

For the purposes of caleulating an attributable €FC amount
and attributed €FE€ imeome for a €FC and of determining
tnder seetion EX 24D whether a €FC 1s a non=attributing
active €FC; the €F€’s attributable €FC amount and net
attributable €FC income or toss are ealeutated under the rutes
The rules in this section apply for the purposes of—

“(a) calculating the attributable CFC amount for a CFC
under section EX 20B:

“(b) calculating the net attributable CFC income or loss for
a CFC under section EX 20C:

“(c) determining under section EX 21D whether a CFC is
a non-attributing active CFC.

“Calculation rules for test group of CFCs

“(1B) For the purpose of determining under section EX 21D

3)
“2)
)

whether a member of a group of CFCs is a non-attributing

active CFC,—

“(a) the consolidated annual gross income of the group is
calculated under the rules in this section; and

“(b) the consolidated attributable CFC amount of the group
is calculated under the rules in this section.”

Section EX 21(2), except for the heading, is replaced by the

following:

The rules in this Act are applied as if the CFC were always a

New Zealand resident.”
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ﬁ@

EX 21D: ot

21D>

(5) In section EX 21(5), “branch equivalent income or loss for”
is replaced by “attributable CFC amount and net attributable
CFC income or loss attributable to”.

(6) In section EX 21(7), “branch equivalent income or loss at-
tributable to” is replaced by “attributable CFC amount and net
attributable CFC income or loss arising from”.

“8B) For determining under seetion EX 24D whether a €F€ 1s a
use the eurreney (the funetional eurreney) of the primary eco-
“p g . . . .

ﬁfa)

sufﬁeteﬁftet&eﬁfrfyﬂ‘refuﬁcﬁeﬁa-}etrffeﬁey*

“ the eurrency that mamnly mfluences sales prices
of goods and services for the €FC:

“G1y the curreney of the country or territory whose
mine the sales prices of goods and serviees for
the €F€:
the €F€ of providing goods and services; inchud-
ing labour and material costs; ot

tiont to the primary factors; if the primary factors are

mstffictent to identify the eurreney:

“) the eurrency in which funds from finaneing ac-
tivittes are generated:

“Gt) the eurreney in which reeetpts from operating ac-
tivittes are usuatly retained:
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“Git) whether or not the €F€ 1s acting merely as an
extenston of a parent company, or operating with
substantial autonomy: or

factors are insuffictent to rdentify the eurreney:

“Change of currency

“8D) The taxpayer must notify the Commissioner of a change in
the currency used for caleulations under seetion EX 24D for
a eFe>

(8)  After section EX 21(13)(d), the following is inserted:

“(db) section CW 9 (Dividend derived from foreign com-
pany):

“(dc) section CW 10 (Dividend within New Zealand wholly-
owned group:”.

(9) In section EX 21(15), the sentence after paragraph (d) is re-
placed by “Also, when sections GC 6 to GC 14 are applied,
the associated persons include persons associated under the
parts of subpart YB (Associated persons and nominees) that
apply for the purposes of the whole Act (excluding the 1973,
1988, and 1990 version provisions) or under the 1988 version

provisions.”

(10) In section EX 21(15), the sentence following paragraph (d) is
omitted.

(11) Section EX 21(16) and (17) are replaced by the following:
“Dividends

“(16) Dividends that are not part of the CFC’s attributable CFC
amount are exempt income of the CFC.”

(11B) Section EX 21(24)(b) is replaced by the following:
“(b) itis a deduction if—

“(i) paid by the CFC to a person who is resident in the
same country as the CFC and not a non-attribut-
ing active CFC; and

“(i1) deductible under the taxation law of that coun-

2

try.”
(12) In section EX 21(26),—
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(13)

(14)
(15)
(16)

(17)

(18)

(a)  “branch equivalent income or loss” is replaced by “net
attributable CFC income or loss™:

(b)  “net income or loss” is replaced by “net attributable
CFC income or loss”.

In section EX 21(32)(b), “branch equivalent income or loss”

is replaced by “net attributable CFC income or loss”.

In section EX 21(33)(b), “branch equivalent income” is re-

placed by “net attributable CFC income”.

Section EX 21(35) is repealed.

In section EX 21, in the list of defined terms, “1973 version

provisions”, “1988 version provisions”, and “1990 version

provisions” are inserted.

In section EX 21, in the list of defined terms,—

(a)  “branch equivalent income” is omitted:

(b)  “annual gross income”, “attributable CFC amount”,
“net attributable CFC income”, “net attributable CFC
loss”, and “non-attributing active CFC” are inserted.

Subsections (1) to (8); (11) to (15); and (17) apply for the

2609—10 and tater income years:

Subsections (1) to (8) and (11) to (15) apply for—

(19)

(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Subseection (10) apptics; for the purposes of—
2609—10 and fater income years:
acquired on or after + Aprit 2609+
gun on or after + Aprit 2609

Subsection (10) applies for the purposes of the 201011 and

123
(1)

later income years.

New heading and sections EX 21B to EX 21E inserted
After section EX 21, the following is inserted:
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“Non-attributing active CFCs

“EX21B Non-attributing active CFCs

“py

“(1)

NS o CFC
a person; means a €FC that meets the requirements; or 1s a
member of a group of compantes that meets the requirements;
of subsection (2) or (3):

A €F€ 1s a non=attributing active €FC if it meets the require-
ments of—

“a) seetion EX 21E; if—

“ the €FC meets the requirements of seetion EX
24€ for the use of an applicable accounting stan=
dard in the apphication of seetion EX 24E; and

“Gty the person chooses to use the applicable aceount-
ing standard i applying seetion EX 21E; or

“Non-attributing active CFC
Non-attributing active CFC, for an accounting period and a

“(2)

person (the interest holder), means a CFC that, alone or as
part of a test group of companies under section EX 21D or
EX 21E, meets the requirements of subsection (2) or (3).
“CFC meeting test in section EX 21D or EX 21E

A CFC is a non-attributing active CFC—

198

“(a) under section EX 21D, if the CFC meets the require-
ments of that section and paragraph (b) does not apply:
“(b) under section EX 21E, if—
“(i) the CFC meets the requirements of section
EX 21C for the use of an applicable accounting
standard in the application of section EX 21E;
and
“(i1) the person chooses to use the applicable account-
ing standard in applying section EX 21E; and
“(ii1) the CFC meets the requirements of section
EX 21E.
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“G)

“Insurer meeting requirements of determination

A CFC that is an insurer meeting the requirements of a de-
termination made by the Commissioner under section 91AAQ
of the Tax Administration Act 1994 is a non-attributing active
CFC.

“Defined in this Act: aeeounting petiod; E€FC; group of companies; non-at-
tributing aetive €F€accounting period, CFC, non-attributing active CFC

“Tests for non-attributing active CFCs

“EX21C Applicable accounting standards for section EX 21E

“py

“Applicable accounting standards

1 applying seetion EX 24E to determine whethera €FC isa

non=attributing active CFE€ for a person; the person may tise as

1 of the standards given by subseetions (2) to (7)-

Fhe person may use generally aceepted accounting practice in

fents to international finanetat standards reporting regime (the

€F€; if the person or another person has aceotnts that—

“fay include the accounts of the €FC; and
with HFRS; and

“(e) are audited by a chartered accountant or by an aceount=
ant of equivalent professionat standard in the eountry in
which the accotnts are prepared; and

“dy are given an unqualified opinton; a qualified opinton
other than an adverse opinton or diselatmer of opinion;
or an opinion of equivalent standard in the country
which the accounts are prepared:

grotp

Fhe person may use generally aceepted accounting practice

with HFRS for the €F€Cs test group; if the person or another

petrsont has accounts that—
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200

“a) include the accounts of the members of the test group:
and
with HFRS; and

“e) are audited by a chartered acecountant or by an account=
ant of equivalent professionat standard in the eountry in
whteh the accounts are prepared: and

“dy are given an unqualified opinten; a qualified opinton
other than an adverse opinton or disclaimer of opinton;
ot an opinton of equivalent standard in the country
whteh the accounts are prepared:

“HRSEs for €€

Fhe person may tse HFRSEs for the €FC; if the person or an-

other person has aceounts that—

“a) include the accounts of the €FE; and

“b) comply with the relevant HFRSEs; and

“te) are audited by a chartered accountant or by an account-
ant of equivalent professionat standard in the eountry in
which the accounts are prepared: and

“d)y are given an unqualified opinton; a qualified opinton
other than an adverse opinion or disclaimer of opinton;
ot an opinion of equtvalent standard i the country m
which the accounts are prepared:

“HRSEs for test group

The person may use HFRSEs for the €FEC’s test group; if the

persont ot another person has aceounts that—

“a) include the accounts of the members of the test group:
and

“by comply with the relevant HRSEs: and

“(e) are audited by a chartered accountant or by an account=
ant of equivalent professionat standard in the eountry in
which the accounts are prepared; and

“dy are given an unqualified opinion; a qualified opinton
other than an adverse opinton or disclatmer of opinion;
ot an opinton of equivalent standard in the country
which the accounts are prepared:
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“G 1 ; ) ) thott IFRS for
€Fe

Fhe person may use generally aceepted accounting practice
in New Zealand for persons not required to use HFRS but re-
quedtoappiywrthsfandafdﬁofherfhan%appfeved

“b) ts an tssuer under section 4 of the Finanetal Reporting
Aet 1993 1 netther of the current and preceding ae-
counting pertods; and

“e) 1s not required by seetion 19 of the Finanetat Reporting
Aret 1993 to file its accounts with the Registrar of Com=
pantes; and

“d) 1is not a targe company under section 19A(H(b) of the
Finanetal Reporting Act 1993 and

“e) does not have accounts that are prepared and audited
Zeatand with HFRS; and

“f) 1s not required to have accotnts prepared under gener-
HRS; and

“(g) 1snota subsidiary of a company having accounts that—
“ include the accounts of the substdiary; and
“G) are prepared and audited; or required to be pre-

pared; under generally aceepted accounting prac-
tice i New Zealand with HRS:; and

“th) has accounts that inchude the accounts of the €FE; com-
HRS; and are given by a chartered accountant an un-
quatified audit opinton or a quatified audit opinton other

201
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‘)

“b) ts an issuer under section 4 of the Finanetal Reporting
Act 1993 in neither of the eurrent and preceding ac-
counting pertods: and
Aret 1993 to file its accotnts with the Registrar of Com=
pantes; and

“d) ts not a large company tnder seetton 19A(H(b) of the

“e) does not have accounts that are prepared and audited
Zeatand with HFRS; and

“ 1s not required to have accounts prepared under gener-
HRS; and

“(g) isnota subsidiary of a company having accounts that—
“ include the accounts of the substdiary; and
“tt) are prepared and audited; or required to be pre-

pared; under generally aceepted aceounting prac-

“th) has accounts that inchude the accounts of the members
of the €FC”s test group, comply with generally aceepted
accounting practice without HRS; and are given by a
chartered accountant an unqualified audit opinion or a
quatified atdit opinion other than an adverse opinton or

“Applicable accounting standards

In applying section EX 21E to determine whether a CFCis a
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non-attributing active CFC for a person (the interest holder)
with an interest in the CFC, the interest holder may use as an
accounting standard (the applicable accounting standard) 1
of the standards given by subsections (2) to (7) if section
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“(2)

GB 15C (Arrangements related to accounting test for non-at-

tributing active CFC) does not apply.

“Generally accepted accounting practice with IFRS for CFC

The interest holder may use generally accepted accounting

“3)

practice in New Zealand including IFRSs and the framework

for differential reporting for entities applying the New Zealand

equivalents to the international financial standards reporting

regime (the generally accepted accounting practice with

IFRS) for the CFC, if the interest holder or another person

has accounts that—

“(a) include the accounts of the CFC; and

“(b) comply with generally accepted accounting practice
with IFRS; and

¢) meet the audit requirements of subsection (8).

(13

“Generally accepted accounting practice with IFRS for test
Tou

The interest holder may use generally accepted accounting

“(4)

practice with IFRS for the CFC’s test group under section

EX 21E(2), if the interest holder or another person has ac-

counts that—

“(a) include the accounts of the members of the test group;
and

“(b) comply with generally accepted accounting practice
with IFRS; and

“(c) meet the audit requirements of subsection (8).

“IFRSEs for CFC
The interest holder may use IFRSEs for the CFC, if the interest

“(5)

holder or another person has accounts that—

“(a) include the accounts of the CFC; and

“(b) comply with the relevant IFRSEs; and

“(c) meet the audit requirements of subsection (8).
“IFRSEs for test group

The interest holder may use IFRSEs for the CFC’s test group

under section EX 21E(2), if the interest holder or another

person has accounts that—

“(a) include the accounts of the members of the test group;
and

“(b) comply with the relevant IFRSEs; and
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“(c) meet the audit requirements of subsection (8).

“Generally accepted accounting practice without IFRS for
CFC

“(6) The interest holder may use generally accepted accounting
practice in New Zealand for persons not required to use IFRS
but required to comply with standards, other than IFRSs, ap-
proved by the Accounting Standards Review Board under the
Financial Reporting Act 1993 (the generally accepted ac-
counting practice without IFRS) for the CFC, if the interest
holder or another person is a company resident in New Zealand
that—

“(a) has no revenue under Financial Reporting Standard 34
and Financial Reporting Standard 35; and
“(b) 1is an issuer under section 4 of the Financial Reporting
Act 1993 in neither of the current and preceding ac-
counting periods; and
“(c) 1isnot required by section 19 of the Financial Reporting
Act 1993 to file its accounts with the Registrar of Com-
panies; and
“(d) 1is not a large company under section 19A(1)(b) of the
Financial Reporting Act 1993; and
“(e) does not have accounts that are prepared and audited
under generally accepted accounting practice with
IFRS; and
“(f) isnot a subsidiary of a company having accounts that—
“(1) include the accounts of the subsidiary; and
“(i1) are prepared and audited, or required to be pre-
pared, under generally accepted accounting prac-
tice with IFRS; and
“(g) has accounts that—
“(1) include the accounts of the CFC; and
“(i1) comply with generally accepted accounting prac-
tice without IFRS; and
“(iii) meet the audit requirements of subsection (8).
“Generally accepted accounting practice without IFRS for
CFC's test group
“(7) The interest holder may use generally accepted accounting
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practice without IFRS for the CFC’s test group under section
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“(8)

EX 21D(1), if the interest holder or another person is a com-

pany resident in New Zealand that—

“(a)

has no revenue under Financial Reporting Standard 34

“(b)

and Financial Reporting Standard 35; and
is an issuer under section 4 of the Financial Reporting

(13

“(d)

Act 1993 in neither of the current and preceding ac-
counting periods; and

is not required by section 19 of the Financial Reporting
Act 1993 to file its accounts with the Registrar of Com-

panies; and
is not a laree company under section 19A(1)(b) of the

“(e)

Financial Reporting Act 1993; and
does not have accounts that are prepared and audited

jﬂ

“(g2)

under generally accepted accounting practice with

IFRS; and

is not a subsidiary of a company having accounts that—

“(1) include the accounts of the subsidiary; and

“(i1) are prepared and audited, or required to be pre-
pared, under generally accepted accounting prac-
tice with IFRS; and

has accounts that—

“(1) include the accounts of the members of the CFC’s
test group; and

“(i1) comply with generally accepted accounting prac-
tice without IFRS; and

“(iii) meet the audit requirements of subsection (8).

“Audit requirements

Accounts meet the audit requirements of this subsection if

they—
“(a) are audited by an accountant who is—

“(b)

(13

i) a chartered accountant or an accountant of
equivalent professional standard in the country
in which the accounts are prepared; and

“(11) independent of the CFC and the person; and

are given an unqualified opinion or an opinion of

equivalent standard in the country in which the ac-
counts are prepared.
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‘)

“Compliance with accounting standards

For the purposes of subsections (2) to (7), accounts are

treated as complying with the accounting standard relevant to

the subsection if—

“(a)

the accounts state that they comply with the accounting

“(b)

standard; and
the accounts meet the audit requirements of subsec-

“(c)

tion (8); and

the Commissioner does not have reasonable grounds to

suspect—
“(i) fraudulent activity by the interest holder, the

CFC, a CFC in the CFC’s test group, or the
auditor:

“(i1) preparation of the accounts with an intent to mis-
lead:

“(ii1) incompetence of the auditor.

(13 . . . . . .
Defined in this Act: accounting period, annual gross income, associated, at-

tributable CFC amount, CFC, generally accepted accounting practice, IFRS,

IFRSE, insurer, New Zealand resident, non-attributing active CFC, rent, roy-

alty

“EX21D Non-attributing active CFC: default test
“€€ as part of test group

A person may choose to apply this section for a €FC€ as a mem-
ber of a group (a test group) if the group constists of compan-

ﬁeH_
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tes—

%

cach stbjeet to the taws of the same cotntry or territory

tnder which—

“) the company is lable to income tax on its income
because of its domieile; residencee; place of incor-
poratton; or eentre of management:

“G) persons holding income interests in the company
are hrable for the income tax on its income and the

cotntry ot tetritory is the source of 86% or more
of that income: and
sured under section 1€ 3 (Common ownership: group
of compantes); of more than 56%: and

10

15

20

25

30

35



Taxation (International Taxation, Life
Insurance, and Remedial Matters) Bill Part 1 cl 123

2N

“(e) that are consolidated—
stanrees: and
come; and expenses arising between members of
the test group:
“Fhreshotd ratio
A €F€ 1s a non-attributing active €FC under seetion EX
24B(2)(b) for an accounting period and a person if the amotnt
section (4)—
“tay 1s tess than 0:65; and
“b) is not zero under subseetion (3)(f)-
“Apptication of formuta to test group
In using the formuta in subseetion (4)—
“a) ecach item in the formula is determined—
persont chooses to apply the formula to the test
group; ot
and
“b) each item in the formula is determined after amounts in=
cluded i the ittem are adjtsted to remove amotnts cot=
responding to minority interests not held by the person:
and
“te) areference to a company that s assoctated 1s treated as
being a reference to a company that ts—

“t) assoctated with a member of the €FC’s test
grotup; althotgh not a member of the €FCs test
group; if the person chooses to apply the formuta
to the test group; or
does not appty; and

“d) a reference to a company that is in the same group of
compantes 1s treated as being a referencee to a company
that 1s—
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208

“ 1in the same group of compantes as a member of
the €F€C’s test group; although not a member of
the €FC’s test group; if the person chooses to
apply the formutla to the test group; or

“Gtt 11 the same group of compantes as the €FC; if
subparagraph (i) does not apply; and

“e) a numerator or denominator that is a negative number
1s treated as being zero: and

denominator is zero-

“rp ;
Fhe amount that determines whether the €FC s a non=attribut-
ing active €F€ is ealeulated using the formuta—

attributable
anmaal gross — adjustments:

In the formula,—

“b) annual gross is the annual gross mcome for the ae-
counting period in the absenee of income under subpart
€0 tAttributed income from foretgn equity):

“e) adjustments is the total of the following amounts for
the accounting period:

“t) expenditure or toss that is inchuded in the ealeu-
fation of the attributable €FC€ amount under see-
tion EX 20B:

“Giy interest; rent; or royalties dertved from a com=
pany that ts not an attributable €FC amount but
wotld be an attributable €FC amount mn the ab-
sence of seetion EX 20B(5)}{c); (6)(c); and
(8)ta):

“Git) income derived from a company that wotld meet
the requirements of subseetion (H){a) and (b)
for a member of a test group with the €F€E:
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“Gv) income from a supply; made for the purposes of
to a company that wotld not meet the require=
ments of subseetion {(H{a) and (b) for a mem=
ber of a test group with the €F€E:

“CFC as part of test group

“(1) A person (the interest holder) with an interest in a CFC may
choose to apply this section for the CFC as a member of a
group (a test group) if the group consists of companies—
“(a) each subject to the laws of the same country or territory

under which the company is liable to income tax on
its income because of its domicile, residence, place of
incorporation, or centre of management; and
“(b) in each of which the interest holder holds an income
interest of more than 50%; and
“(c) eachof which is required to use the same currency under
section EX 21(4); and
“(d) that are consolidated for the purposes of this section—
“(1) using like tax treatments for like transactions and
for other events in similar circumstances; and
“(i1) eliminating in full all balances, transactions, in-
come, and expenses arising between members of
the test group.
“Threshold ratio

“(2) A CFC is a non-attributing active CFC under section
EX 21B(2)(a) for an accounting period and a person if the
amount calculated under subsection (3) using the formula
in subsection (4)—
“(a) 1is less than 0.05; and
“(b) is not zero under subsection (3)(f).
“Application of formula

“(3) In using the formula in subsection (4)—

“(a) each item in the formula is determined—
“(1) for the CFC’s consolidated test group, if the in-
terest holder chooses to apply the formula to the
test group; or
“@i1) forthe CFC, if subparagraph (i) does not apply;
and
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“(4)

“(b)

each item in the formula is determined for a test group

“(©)

after amounts included in the item are adjusted to re-
move amounts corresponding to income interests not
held by the interest holder; and

a reference to a company that is associated is treated as

“(d)

being a reference to a company that is—

“(1) associated with a member of the CFC’s test
group, although not a member of the CFC’s test
group, if the interest holder chooses to apply the
formula to the test group; or

“(i1) associated with the CFC, if subparagraph (i)

does not apply; and
a reference to a company that is in the same group of

“(e)

companies is treated as being a reference to a company

that is—

“(1) in the same group of companies as a member
of the CFC’s test group, although not a mem-
ber of the CFC’s test group, if the interest holder
chooses to apply the formula to the test group; or

“(i1) in the same group of companies as the CFC, if

subparagraph (i) does not apply; and

a numerator or denominator that is a negative number

Xﬂ

is treated as being zero; and
the amount calculated using the formula is zero if the
denominator is zero.

“Formula

The amount that determines whether the CFC is a non-attribut-

“(5)

ing active CFC is calculated using the formula—

attributable — attributable adjustments

2ross — gross adjustments.

“Definition of items in formula

The items in the formula are defined in subsections (6) to

“(6)

(9).

“Attributable
Attributable is the attributable CFC amount for the account-
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(D

“Attributable adjustments

Attributable adjustments is the total of amounts included in

“(8)

the item attributable, in subsection (6), that are—

(13

a

“(b)

if the interest holder chooses that this paragraph apply,

income derived from the supply of personal services—

“(1) included in an attributable CFC amount under
section EX 20B(3)(h); and

“(i1) notincluded in an attributable CFC amount under
another paragraph of section EX 20B(3) and
(4):

if the interest holder chooses that this paragraph ap-

ply, the cost of revenue account property producing

an amount (the included amount) included in the at-

tributable CFC amount under section EX 20B(3)(k) to

the extent, not exceeding the included amount, that—

“(i) the cost is treated as a deduction of the CFC in

the accounting period; and

“(i1) the deduction exceeds the amount of any income

under subpart CH (Adjustments) relating to the

deduction.

“Gross

Gross is the annual gross income for the accounting period in

“9)

the absence of income under subpart CQ (Attributed income

from foreign equity).

“Gross adjustments

Gross adjustments is the total of the following amounts for

the accounting period:

(13

a) the amount of the item ‘attributable adjustments’ in
subsection (7).
“(b) expenditure or loss that is included in the calculation of
the attributable CFC amount under section EX 20B:
“(c) income derived from a company that would meet the

requirements of subsection (1)(a) to (c) for a member
of a test group with the CFC:
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“(d) income from a supply that meets the requirements of
section GB 15B (Supplies with purpose of affecting
default test for non-attributing active CFC).

“Defined in this Act: accounting period, annual gross income, associated non-
attributing active CFC, attributable CFC amount, CFC, company, group of com-
panies, income, interest, non-attributing active CFC, resident in New Zealand,

royalty

“EX21E Non-attributing active CFC: test based on accounting

“hy

«2)

212

standard

“Applicable accounting standard

A person who chooses to determine under this seetton whether

a €F€ 1s a non-attributing active €FC for the person for an ae-

able aceounting standard) permitted by seetion EX 21€:

“EF€ as part of test group

A petrsont may choose to apply this seetion for a CF€ asamem-=

ber of a group (a test group) if the group constists of compan-

1€s—

“ta) required to consolidate under the apphicable accounting
standard: and

“b) each subjeet to the laws of the same country or territory
under which—

“) the company is lable to income tax on its income
pﬁf&t-rﬁn-efeeﬁ{-fee-fmaﬁagemeﬁt*

“G1y persons holding income nterests i the company
are hrable for the income tax on its income and the
country or territory s the souree of 86% or more
of that income; and

“e) incach of which the person holds voting interests; mea-
sured under seetton 1€ 3 (Common ownership: group
of eompantes); of more than 56%: and

standard:
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EN

“Threshotd ratio
A €F€ 1s a non-attributing active €FC under seetion EX
24B(2)(a) for an accounting period and a person if the amotnt
“Apptication of formuta to test group
“(a) ecach item in the formula ts—

dard; and

more than once: and

“ from amounts consohdated for the €FC’s test
group under the applieable accounting standard;
if the person chooses to apply the formula to the
test group; or
does not appty: and

corresponding to minority interests not held by the per=

sot; and
“td) areference to a company that is assoctated ts treated as
being a reference to a company that ts—

“) assoctated with a member of the €FC’s test
group; although not a member of the €FEC’s test
group; if the person chooses to apply the formuta
to the test group:; or
does not apply; and

“e) a reference to a company that is in the same group of
companties 1s treated as being a reference to a company
that ts—

“) 1in the same group of compantes as a member of
the €F€’s test group; although not a member of
the €F€’s test group; if the person chooses to
apply the formuta to the test group: or
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“()

“Gty in the same group of companies as the €FC; if
subparagraph (i) does not apply; and
“f) amounts determined for a €FC other than as part of a

test group are—
“) determined in the functional eurrency of the
€FE; and

differencees arising on a monetary item that forms
part of a net investment of the €FC n a foretgn
opetration; and

“(g) amounts determined for a test group are—

“) econverted from the functional currency of the
€F€ to the presentation currency of the consoh-
dated accounts for the test group using the aver-
and
the applicable accounting standard; and

denominator equats zero-

“Applicable accounting standard

A person (the interest holder) who chooses to determine

“(2)

under this section whether a CFC is a non-attributing active
CFC for the person for an accounting period must use an
accounting standard (the applicable accounting standard)
permitted by section EX 21C.

“CFC as part of test group

The interest holder may choose to apply this section for the

214

CFC as a member of a group (a test group) if—

“(a) the group consists of companies required under the ap-
plicable accounting standard to consolidate, whether or
not with companies that are not in the group; and

“(b) each company is subject to the laws of the same country
or territory under which the company is liable to income
tax on its income because of its domicile, residence,
place of incorporation, or centre of management; and
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“(c) theinterest holder holds an income interest of more than
50% in each company; and

“(d) each company has the same functional currency; and

“(e) there are audited and consolidated financial statements

that—

“(1) include the accounts of the companies in the
group, whether or not with accounts of compan-
ies that are not in the group; and

“(i1) comply with the applicable accounting standard.

“Threshold ratio

“(3) A CFC is a non-attributing active CFC under section
EX 21B(2)(b) for an accounting period and an interest holder
if, under subsection (4),—
“(a) the amount calculated using the formula in subsection
(5) is less than 0.05; and
“(b) the amount calculated using the numerator in the for-
mula in subsection (5) is equal to or more than zero;
and
“(c) the amount calculated using the denominator in the for-
mula in subsection (5) is more than zero.
“Application of formula
“(4) In using the formula in subsection (5),—

“(a) each item in the formula is—

“(i) determined under the applicable accounting stan-

dard; and

“(i1) adjusted so that no amount is included in the item

more than once; and
“(b) each item in the formula is determined—

“(1) from amounts consolidated for the CFC’s test
eroup under the applicable accounting standard,
if the interest holder chooses to apply the formula
to the test group; or

“(i1) from amounts for the CFC, if subparagraph (i)

does not apply; and
“(c) each item in the formula is determined after adjustment
of amounts included in the item by removing amounts
corresponding to minority interests not held by the in-
terest holder; and
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216

“(d) areference to a company that is associated is treated as
being a reference to a company that is—

“(1) associated with a member of the CFC’s test
group, although not a member of the CFC’s test
group, if the interest holder chooses to apply the
formula to the test group; or
“(i1) associated with the CFC, if subparagraph (i)

does not apply; and

e) a reference to a company that is in the same group of
companies is treated as being a reference to a company
that is—
“(i) in the same group of companies as a member of
the CFC’s test group, although not a member of
the CFC’s test group, if the person chooses to
apply the formula to the test group; or

“(i1) in the same group of companies as the CFC, if

subparagraph (i) does not apply; and
“(f) amounts determined for a CFC other than as part of a
test group are—

“(1) determined in the functional currency of the
CFC; and

“(i1) converted between currencies under the applic-

able accounting standard, but ignoring exchange
differences arising on a monetary item that forms
part of a net investment of the CFC in a foreign
operation; and

“(g) amounts determined for a test group are—

“(1) converted from the functional currency of the
CFC to the presentation currency of the consoli-
dated accounts for the test group using the aver-
age conversion rate for the accounting period;
and

“(i1) otherwise converted between currencies under

the applicable accounting standard.

“Formula

The amount that determines whether the CFC is a non-attribut-
ing active CFC is calculated using the formula—
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“(6)

reported passive + added passive — removed passive

reported revenue + added revenue — removed revenue.

“Definition of items in formula

The items in the formula are defined in subsections (7) to

(12).

“Reported passive

: a dividend:

mterest:

a royalty:

rent:

ineome; other than rent or interest; from a finance tease

ot operating tease:

gains from a finanetal asset that ts not a dertvative; as

defined in NZHAS 39; in the form of—

“) an mnerease mn the fair value of the asset:

“Gty a gain on the derecognition; as defined in NAHAS
39; of the asset:

“Git) a foretgn exchange gain on the asset:

“g) gainsfrom abusinessof instranee; including gains from
property used to back nsurance assets:

“HAdded passive

Added passive is the total of amounts not included in the item

reported passive for the accounting period that are + or more

of the foHowing:

“a) income from a hife insurance policy that 1s inchaded in
under seetion EX 20B(3)(g):

“b) income from a supply of personal services that s in=
chided in the attributable €FC€ amount for the account-
ng petriod under seetion EX 20B(3)(h):
that 1s inctuded in the attributabte €FE amount for the
aceounting period under seetion EX 20B(3)():
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)

“e)

s

meome from a supply of services performed m New
for the accotnting period under seetion EX 20B(3)(k):
meome from a supply of telecommunteations services
that 1s mneladed n the attributable €FE€ amount for the
accounting period under seetion EX 20B(3)(1) or (m):
meome from a derivative instrument that ts incladed
under seetion EX 20B(4)(b)-

SGFE l b

Removed passive is the total of amounts included in the ttem
reported passive or added passive for the aceounting period
that are + or morte of the folowing:

el

in a eategory inchuded in categories chosen by the per-

son from the folowing:

“) a dividend that is not included n the attributable
€FE€ amount for the accounting period under
section EX 20B(3)(a) or (b):

“tt) a royalty that would be included mn the at-
tributable €FE amount for the accounting pertod
but for section EX 20B(5)(a) to (d):
€FE amount for the aceounting pertod but for
section EX 20B(6)(a) to (c):

“tv) income from a financtal arrangement that woutd
be meluded in the attributable €FE€ amount
20B(8)(a) and (b):

gains ont a share that ts not revenue aecotnt property

tnder the Aet in the form of—

“) an inerease in the fair value of the share:

“Gt) a gain on the derecognition; as defined in NAHAS
39; of the share:

“Gi) a foreign exchange gain on the share:

“Reported reventire
“16) Reported revenue is the total amount that ts—

ey

10

15

20

25

30

35



Taxation (International Taxation, Life
Insurance, and Remedial Matters) Bill Part 1 cl 123

standard 1s generally aceepted aceounting prac=
tiee without HFRS; or

“b)y income; other than rent; from a finanee tease or operat-
ng lease:

“e) gains on a financtal asset that is not a dertvattve; as
defined in NZHAS 39; in the form of—

“t) an inerease in the fair value of the asset:

“G) a gain on the derecognition; as defined in NZHAS
39; of the asset:

“Gi) a foretgn exchange gain on the asset:

“d) gainsfromabusiness of insurance; inchading gains from
property used to back insurance assets; if the apphicable
accounting standard 1s not generally aceepted account=

4 g dod

“H Added revente is the totat of amounts not inchuded under the

apphicable aceounting standard in the item reported revenue

for the accounting period that are + or more of the foHowing:

“ta) income from a hife insurance policy that s inctuded in
the attributable €FC amount for the accounting period
under seetion EX 20B(3){(g)

“by income from the alienation of revenue aceount property
that 1s nchuded 1 the €FCs attributable €FC amount

“e) income from a dertvative instrument that 1s inchaded
under seetion EX 20B(4)(b)-

“Removed revenite

“12) Removed revenue is the total of amounts that are meluded

revente or added revenue for the aceounting pertod and are
or more of the following:
“ta) gains on a dertvative nstrument that 1s—
“1) not referred to in seetion EX 20B(4)(b); and
“G4t) mnot part of a hedging relationship of a type re-
ferred to in HFRS 39+
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()

gains on the mmeffeetive portion of a dertvative mstra=

ment that 1s—

“1) not referred to in seetion EX 20B(4)(b); and

“it) part of a hedging relationship of a type referred
to in HFRS 39+

meome from a dertvative mstrument referred to in see-

tion EX 20B(4)(b); to the extent to which the income

under the applicable standard exceeds the amount of in-
come under section €€ 3 (Financtal arrangements):

a dividend to the extent to which it 1s included i the

tem removed passtve tnder subseetion (9)(a)(i):

a royaity that—

“t) would be included in the attributable €FC
amotnt for the accounting period but for see-
tion EX 20B(5)(b) and (¢): and
subseection (9)(a)(ii):

rent that—

“ 1sdertved from a €FC that could be eonsotidated
with the €F€ for the purposes of thts seetion; and

“G) would be included in the attributable €FC
amount for the accounting period but for see-
tion EX 20B(6)(c); and

meome from a finanetal arrangement that—

“1) would be included in the attributable €FC
amount for the accounting period but for see-
tion EX 20B(8)(a); and

gains ont a share that s not revenue aecotnt property

under this Aet in the form of—

“) an inerease in the fair value of the share:

“G) a gain on the derecognition; as defined in NZAS
39; of the share:

“Gi) a foreign exchange gain on the share:

atdited accounts were prepared; could be consolidated
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compantes are stbjeet to the laws of the same country

ot territory under which—

“ the company is lable to income tax on its income
because of its domtieile; restdenee; place of incor= 5
poratton; or eentre of management:

“G persons holding income interests in the company
are hrable for the income tax on its income and the
country ot tetritory is the source of 86% or more
of that income: 10

“G income of the €FC from a supply; made for the purposes
of inereasing the amount given by subseetion (10) or
41); to another €FE€ that—

“t) could not be consolidated with the €F€ for the
purposes of this seetton: 15

“t) 1s not subjeet with the €F€ to laws of the same
country or territory meeting the requirements of
paragraph (i)(i) and (ii):

g practice without HFRS; mmeome from a habthty; other 20

from a sale or supply of services; mn the form of—

“) a reduction tn the hability:

“1) a gatn on the disposal or other derecognttion of
the habitity: 25

“(it) a foretgn exchange gain on the habthty:

“hH ifthe applicable standard s generally aceepted aceount-
s not a finanetal asset under NZHAS 32 and not rev-
ente account property as defined i seetion YA + (Pef= 30
“) an merease n the fair value of the asset:

“G a gain on the disposal of the asset:

“(iit) a foretgn exchange gain on the asset:

“Reported passive 35

“(7) Reported passive is the total amount of—

“(a) income from a dividend:

“(b) income from interest:

“(c) income from a rovalty:
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“8)

“(d)

income from rent:

“(e)

income, other than rent or interest, from a finance lease

Xﬂ

“(2)

or operating lease:

income or loss from a financial asset, other than a

derivative as defined in NZIAS 39 or a share that is not

revenue account property, in the form of—

“(1) achange in the reported fair value of the asset:

“(i1) a gain or loss on the derecognition, as defined in
NZIAS 39, of the asset:

“(ii1) a foreign exchange gain or loss on the asset:

income or loss from a derivative instrument, as defined

“(h)

in NZIAS 39, and included in the CFC’s statement of

income—

“(1) if the instrument is held in the course of a busi-
ness of the CFC for the purpose of dealing with
the derivative instrument:

“(i1) if the instrument is not entered in the ordinary

course of a business of the CFC:

“(ii1) to the extent that the income or loss is from a
hedging relationship, of a type referred to in
NZIAS 39, with an amount that would change
the numerator of the formula in subsection (5)
or with a transaction producing such an amount
of income or gain:

income or gains from a business of insurance, including

income or gains from property used to back insurance
assets.

“Added passive
Added passive is the total of amounts not included in the item

222

reported passive for the accounting period that are 1 or more

of the following:

“(a) income from a life insurance policy that is included in
the attributable CFC amount for the accounting period
under section EX 20B(3)(9):

“(b) income from the disposal of revenue account property

that is included in the attributable CFC amount for the
accounting period under section EX 20B(3)(k), if the

property is—
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‘)

“(d)

(13

i) not a share, financial arrangement, or life insur-
ance policy; and

“(i1) used by the CFC in a way giving rise to income or
gains that increase the numerator of the formula
in subsection (5):

income from a supply of services performed in New

Zealand that is included in the attributable CFC amount

for the accounting period under section EX 20B(3)(l):

income from a supply of telecommunications services

that is included in the attributable CFC amount for the
accounting period under section EX 20B(3)(m) or (n).

“Removed passive

Removed passive is zero if the interest holder does not choose

to include an amount for this item or is the total of amounts that

are included in the item reported passive or added passive

for the accounting period and are in a category included in

categories chosen by the interest holder from the following:

“(a)

a dividend that is not included in the attributable

“(b)

CFC amount for the accounting period under section
EX 20B(3)(a) to (c):
a royalty that would be included in the attributable

“(c)

CFC amount for the accounting period but for section
EX 20B(5)(a) to (d):
rent that would be included in the attributable CFC

“(d)

amount for the accounting period but for section
EX 20B(7)(a) to (c):
the cost of revenue account property producing an

amount (the included amount) included in the at-

tributable CFC amount under section EX 20B(3)(k)

to the extent, not exceeding the included amount, that—

“(i) the cost would be a deduction of the CFC in the
accounting period if the CFC were a resident of
New Zealand; and

“(i1) the deduction would exceed the amount of any
income arising under subpart CH (Adjustments)
relating to the deduction.

“Reported revenue

“(10) Reported revenue is the total amount that is—
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“(11)

“(a)

included under the applicable accounting standard in—

“(b)

“(i) operating revenue, if the applicable accounting
standard is generally accepted accounting prac-
tice without IFRS; or

“(ii) revenue, if subparagraph (i) does not apply:

income, other than rent, from a finance lease or operat-

“(d)

ing lease:
a gain or loss on a financial asset, other than a deriva-

tive as defined in NZIAS 39 or a share not on revenue

account, in the form of—

“(1) achange in the reported fair value of the asset:

“(ii) a gain or loss on the derecognition, as defined in
NZIAS 39, of the asset:

“(ii1) a foreign exchange gain or loss on the asset:

a gain or loss from a derivative instrument, as defined

“(e)

in NZIAS 39, and included in the CFC’s statement of

income—

“(1) if the derivative instrument is held in the course
of a business of the CFC for the purpose of deal-
ing with the derivative instrument:

“(i1) if the derivative instrument is not entered in the
ordinary course of a business of the CFC:

“(ii1) to the extent that the gain or loss is from a hedg-
ing relationship, of a type referred to in NZIAS
39, with an amount that would change the de-
nominator of the formula in subsection (5) or
with a transaction producing such an amount of
income or gain:

income or a gain from a business of insurance, including

from property used to back insurance assets, if the ap-
plicable accounting standard is not generally accepted
accounting practice without IFRS.

“Added revenue

Added revenue is zero if the interest holder does not choose

224

to include an amount for this item or is the total of amounts

that are not included in the item reported revenue for the

accounting period and are either or both of the following:
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“(a) income from a life insurance policy that is included in

the attributable CFC amount for the accounting period
under section EX 20B(3)(g):

“(b) income from the disposal of revenue account property

that is included in the attributable CFC amount for the
accounting period under section EX 20B(3)(k), if the

property is—
“(1) not a share, financial arrangement, or life insur-

ance policy; and
“@(1) usedby the CFC in a way giving rise to income or
gains that increase the numerator of the formula

in subsection (5).

“Removed revenue

Removed revenue is the total of amounts that are included

under the applicable accounting standard in the item reported

revenue or added revenue for the accounting period and are 1

or more of the following:

“(a)

an amount included in the item removed passive under

“(b)

subsection (9)(d):
a dividend to the extent to which it is included in the

“(c)

item removed passive, under subsection (9)(a):
income from a supply of personal services that is

“(d)

included in the item reported revenue, and in the at-
tributable CFC amount for the accounting period under
section EX 20B(3)(h):

income or loss from a share that is not revenue account

“(e)

property under this Act in the form of—

“(i) achange in the reported fair value of the share:

“(i1) 1income or loss on the derecognition, as defined
in NZIAS 39, of the share:

“(iii) a foreign exchange gain or loss on the share:

income derived from another CFC that—

11791

1) 1is subject to the laws of the country or territory
under which the CFC is liable to income tax on
the CFC’s income because of the CFC’s domi-
cile, residence, place of incorporation, or centre
of management; and
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“(i1) 1is liable to tax on its income in that country or
territory because of its domicile, residence, place
of incorporation, or centre of management; and
“(iii) could be consolidated with the CFC for the pur-
poses of this section if appropriate audited ac-
counts were prepared:

“(f) ifthe applicable standard is generally accepted account-
ing practice without IFRS, income from a liability, other
than income derived in the normal course of business
from a sale or supply of services, in the form of—

“(1) areduction in the liability:
“(ii) a gain on the disposal or other derecognition of
the liability:
“(ii1) a foreign exchange gain on the liability:
“(g) 1ifthe applicable standard is generally accepted account-

“(13)

ing practice without IFRS, income from an asset that
is not a financial asset under NZIAS 32 and not rev-
enue account property as defined in section YA 1 (Def-
initions) in the form of—

“(i) anincrease in the fair value of the asset:

“(i1) a gain on the disposal of the asset:

“(ii1) a foreign exchange gain on the asset.

“Compliance with accounting standards

If accounts meet the requirements of section EX 21C for the

226

relevant accounting standard—

“(a) the accounts are treated as complying with the relevant
accounting standard for the purposes of subsection
(2):

“(b) amounts drawn from the accounts, or from information

that is used to prepare the accounts and is consistent

with them, are treated as complying with the relevant

accounting standard for the purposes of subsection (4)

if the Commissioner does not have reasonable grounds

to suspect—

“(i) fraudulent activity by the interest holder, the
CFC, a CFC in the CFC’s test group, or the
auditor:

“(i1) preparation of the accounts with an intent to mis-
lead:
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“(ii1)

incompetence of the auditor.

“Defined in this Act: accounting period, associated non-attributing active CFC,

attributable CFC amount, CFC, company, dividend, financial arrangement, fi-

nance lease, group of companies, IFRS, income, life insurance policy, non-at-

tributing active CFC, operating lease, premium, revenue account property, roy-

alty”.

2) Subsection (1) applies for the 2009—10 and later income

years:

(2) Subsection (1) applies for—

(a)  the 2009-10 and later income years, for persons having

a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having

a balance date before 30 June.

124 Heading and section EX 22 replaced
(1)  The heading before section EX 22 and section EX 22 are re-
placed by the following:
“Non-attributing Australian CFCs

“EX22 Non-attributing Australian CFCs

“Criteria

“(1) A CFC is a non-attributing Australian CFC for an account-
ing period if—
“(a) atall times in the accounting period the CFC is—

“(1)

“(ii)

resident in Australia; and

stubjeet under Austrattan taw to income tax on its
theome; atd

treated as being resident i a country other than
Atistralia tnder no agreement between the gov-
ernment of Australia and the government of an-
other cotntry or territory that would be a doubte
tax agreement if between the government of New
Zealand and the government of the other country
ot territory; and

under Australian law, subject to income tax on its

income or treated as part of the head company of
a consolidated group subject to income tax on its
income; and
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“2)

“G)

125
(1)

228

“(iii) treated as being resident in Australia under all
agreements between the government of Australia
and the governments of other countries or terri-
tories that would be a double tax agreement if be-
tween the government of New Zealand and the
government of the other country or territory; and

“(b) the CFC’s liability for income tax has not been reduced
by—

“(i) an exemption from income tax for income de-
rived from business activities carried on outside
Australia:

“(i1) a special allowance, relief, or exemption with re-
spect to offshore banking units.

“No attributed CFC income or loss

Sections CQ 2(1)(g) (When attributed CFC income arises) and
DN 2(g) (When attributed CFC loss arises) provide that no
attributed CFC income or attributed CFC loss arises from a
non-attributing Australian CFC.

“CFCs with interest in FIF: look-through approach

This section does not prevent FIF income or FIF loss arising
under section EX 58 from an interest of a non-attributing Aus-
tralian CFC in a FIF.

“Defined in this Act: accounting period, attributed CFC income, attributed CFC

loss, CFC, double tax agreement, FIF, FIF income, FIF loss, income tax, non-

attributing Australian CFC, resident in Australia”.

years:

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Section EX 23 repealed
Section EX 23 is repealed.

yeats:
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(a) the 2009-10 and later income years, for persons having

(b) the 2010-11 and later income years, for persons having

“(d) whether the change would postpone liability to income
tax on attributed CFC income or on attributed repatri-

In section EX 25, in the list of defined terms, “FDP” is omitted.
Subsections (1) and (2) apply for the 2009—16 and fater in-

(a)  the 2009-10 and later income years, for persons having

(b) the 2010-11 and later income years, for persons having

In section EX 29(1)(b), “EX 32 to EX 37” is replaced by “EX

In section EX 30(6)(c), “debentures)” is replaced by “deben-

In section EX 31(2)(c)(i), “if subparagraph (ii) does not apply”
is replaced by “if subparagraphs (ii) and (iii) do not apply”.

(2) Subsection (1) applies for—
a balance date on or after 30 June; or
a balance date before 30 June.
126 Change of CFC’s balance date
(1)  Section EX 25(3)(d) is replaced by the following:
ation.”
(2)
&)
come years:
(3) Subsection (1) applies for—
a balance date on or after 30 June; or
a balance date before 30 June.
127 Attributing interests in FIFs
31 to EX 43”.
127B Direct income interests in FIFs
tures) or FA 2B (Stapled debt securities)”.
128 Exemption for ASX-listed Australian companies
(1)
(2)

In section EX 31(2)(c)(ii), “earlier in the year; and” is replaced
by “earlier in the year; or” and the following is added:

“Gi) at the beginning of the final month of the preeed-

year; the shares are eancelled under a scheme of

arrangement entered into under Part 5+ of the

Corporations Act 200+ (Aust); and
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3)

128B

“(iii) at the beginning of the final month of the preced-
ing income vear if, in the first month of an income
year, the shares are cancelled or transferred under
a scheme of arrangement entered into under Part
5.1 of the Corporations Act 2001 (Aust); and”.

In section EX 31, in the list of defined terms, “cancellation” is
inserted.

Exemption for Australian unit trusts with adequate

@

2)

129

130

(1

2)

3)

131

230

turnover or distributions

In section EX 32(9)(d), “contributions by investors by the unit
trust” is replaced by “contributions by investors to the unit
trust”.

Subsection (1) applies for the 2008—09 and later income

years.

CFC rules exemption
In section EX 34(b), “the person has” is replaced by “the per-
son has, under sections EX 14 to EX 17,”.

Grey list company owning New Zealand venture capital

company: 10-year exemption

In section EX 37(e), the words before subparagraph (i) are

replaced by the following:

“(e) atall times in the year, the grey list company holds more
than 50% of the voting interests in a company resident
in New Zealand (the resident company) that, for 12
months or more, has—".

Section EX 37(f) is replaced by the following:

“(f) theyearbegins less than 10 years after the grey list com-
pany first held more than 50% of the voting interests in
the resident company; and”.

In section EX 37, in the list of defined terms, “voting interest”

is inserted.

Exemption for employee share purchase scheme of grey
list company
Section EX 38(g) is replaced by the following:
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132
(1)

2)

3)

(4)

)

(6)
(7)
“(10)
(8)
&0
o)

“(g) the share purchase agreement includes a restriction on
the disposal of the shares; and”.

Limits on choice of calculation methods
In section EX 46(6)(b)(iii), “charities):” is replaced by “char-
ities); and” and the following is inserted:
“(iv) is not a superannuation scheme:”.
Section EX 46(6)(d) is replaced by the following:
“(d) theshare is a non-ordinary share described in subsection
(10).”
Section EX 46(7)(b) is replaced by the following:
“(b) the FIF is a foreign investment vehicle and the person
is—
“(i) aportfolio investment entity or an entity eligible
to be a portfolio investment entity:
“(i1) a life insurance company.”
Section EX 46(7)(b) is replaced by the following:
“(b) the FIF is a foreign PIE equivalent and the person is—
“(i) a portfolio investment entity or an entity that
qualifies for PIE status:
“(i1) a life insurance company.”
Section EX 46(8)(a) is replaced by the following:
“(a) theshare is a non-ordinary share described in subsection
(10):.
The heading to section EX 46(10) is replaced by “Certain non-
ordinary shares”.
In section EX 46(10), the words before paragraph (a) are re-
placed by the following:
For the purposes of subsections (6)(d) and (8)(a), a non-
ordinary share in a foreign company is—"".
Section EX 46(10)(a) is replaced by the following:
“(a) afixed-rate foreign equity:”.
In seetion EX 46; in the hist of defined terms; “foretgn PHE> 1s
In seetion EX 46; in the list of defined terms; “foreign in=
“PHE” are imserted:
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) 1In seetion EX 46; in the tist of defined terms; “fixed=rate for=
etgh equity” 1s serted:

12) Subsections (4); (8); (10); and (11) apply for the 2009—10
and later income years:

(9)  After section EX 46(10)(c), the following is inserted:
“(cb) an interest in a non-resident if—

“(i) the non-resident holds directly or indirectly as-
sets of which 80% or more by value at a time in
the income year consist of fixed-rate shares or fi-
nancial arrangements providing funds to a per-
son; and

“(i1) the interest is denominated in New Zealand dol-
lars or, under NZIAS 39, is a hedged item hav-
ing a value in New Zealand dollars governed by
a hedging instrument that is highly effective:”.

(10) In section EX 46, in the list of defined terms,—
(a) “foreign PIE” is omitted:
(b) “foreign investment vehicle” is inserted.

(11) In section EX 46, in the list of defined terms,—
(a)  “foreign investment vehicle” is omitted:
(b) “foreign PIE equivalent” and “PIE” are inserted.

(12) In section EX 46, in the list of defined terms, “fixed-rate for-
elgn equity” is inserted.

(13) Subsection (4) applies for the 2010-11 and later income

years.
(14) Subsection (8) applies for—
(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or
(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

133 Section EX 47 replaced
Section EX 47 is replaced by the following:

“EX 47 Method required for certain non-ordinary shares
A person must calculate FIF income or loss for an income
year from an attributing interest that is a non-ordinary share
described in section EX 46(10) using—
“(a) the comparative value method; or
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133B

“(b) the deemed rate of return method, if use of the com-
parative value method is not practical because the per-
son cannot determine the market value of the attributing
interest at the end of the income year.

“Defined in this Act: attributing interest, comparative value method, deemed
rate of return method, fair dividend rate method, FIF income, FIF loss, income

2
year, market value, share .

Branch equivalent method

134
(1)

“©)

(N

In section EX 50(3), “section EX 21 of the CFC rules” is re-
placed by “section EX 21 of the CFC rules as that provision
read immediately before being amended by section 122 of
the Taxation (International Taxation, Life Insurance, and Re-
medial Matters) Act 2008”.

Comparative value method

Section EX 51(5), other than the heading, is replaced by the
following:

Opening value is the market value of the person’s interest
in the FIF at the end of the previous income year, calculated
using the exchange rate applying under section EX 57 for that
previous year. The value is zero if the person did not hold the
interest then or was then applying another calculation method
to it.”

“b) 1s not a non-ordinary share deseribed in seetion EX
Section EX 51(7) and (&) are replaced by the following:
“Losses from some attributing interests not subject to rule

Subsection (8) applies to a person who calculates under sub-

“8)

section (1) an amount of FIF loss for an attributing interest in
a FIF (the affected interest) that is neither of the following:
“(a) adirectincome interest in a foreign company equal to or
more than 10% at all times in the relevant income year:
“(b) anon-ordinary share described in section EX 46(10).

“No total FIF loss from other attributing interests

If, in the absence of this subsection, the person would have

under subsection (1) a total FIF loss for the income year from
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all the person’s affected interests, the FIF loss for the income
year for the person from each affected interest is reduced to
the extent necessary for the total FIF loss from the affected
interests to be zero.”

(3) Subsection (2) applies for the 2009—-10 and later income
years.

135 Fair dividend rate method: usual method

(1A) In section EX 52(1)(a), “or loss” is omitted.

(1)  Section EX 52(2), other than the heading, is replaced by the
following:

“(2) The person’s total FIF income for the income year from the
attributing interests in FIFs (the FDR interests) for which the
person uses the fair dividend rate method is calculated using
the formula in subsection (3).”

(2) In section EX 52(5), the words before paragraph (a) are re-
placed by the following:

“(5) Opening value is the total of the market values of the FDR
interests that—"".

(3)  After section EX 52(5), the following is inserted:

“Exclusion for certain managed funds

“(5B) Subsection (5)(b) does not apply if—

4)
)

“(6)

“(a) the person is a portfolio investment entity, an entity eli-
gible to be a portfolio investment entity, or a life insur-
ance company; and

“(b) the FIF is a foreign investment vehicle.”

Section EX 52(5B)(b) is replaced by the following:

“(b) the FIF is a foreign PIE equivalent.”

Section EX 52(6), other than the heading is replaced by the

following:

year; the person disposes of or reduces an FDR mterest to

hick this . Lios aftor i i op i o it

The quick sale adjustment is required, and is not zero, only if
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the person, in the income year,—
“(a) acquires or increases an FDR interest to which this sec-
tion applies; and
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(6)

(7)

(8)

“(b) later disposes of or reduces the FDR interest.”

Section EX 52(7)(a) and (b) are replaced by the following:

“(a) the total of the amounts (the peak holding method
amount) calculated for each FDR interest using the for-
mula in subsection (8):

“(b) the total of the amounts (the quick sale gain amount)
calculated for each FDR interest using the formula in
subsection (12), treating a negative total as being zero.”

In section EX 52(13),—

(a)  in paragraph (a), “during the income year” is omitted:

(b)  in paragraph (c), “during the year” is omitted.

After section EX 52(14B), the following is inserted:

“Treatment of attributing interests subject to returning share

transfer

“HH4E) Hf an attributing interest in a FIF ts an original share subjeet

to a returning share transfer; for the purposes of a person using
the fair dividend rate method to ealeulate FIF income or toss;
the attributing interest 1s treated as held by the share supplier:

“(14C) If an attributing interest in a FIF is an original share subject

E:

©

(10)

to a returning share transfer, for the purposes of a person us-
ing the fair dividend rate method to calculate FIF income, the
attributing interest is treated as held by the share supplier.”

In seetiont EX 52; in the list of defined terms; “FF loss™ “for=
cign 1 hiete™ “ife ; n “oroinat share™
“portfolio investment entity’; “returning share transfer
“share”; and “share supphier are mnserted:

I seetion EX 52; in the hist of defined terms; “foretgn invest=
serted:

meome years:

In section EX 52, in the list of defined terms, “foreign in-

29 (13 29 (13

vestment vehicle”, “life insurance”, “original share”, “port-
2 [13 99 [13

folio investment entity”, “returning share transfer”, “share”,
and “share supplier” are inserted.

In section EX 52, in the list of defined terms,—

(a) “foreign investment vehicle” is omitted:
(b) “foreign PIE equivalent” is inserted.
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(11) Subsection (4) applies for the 2010-11 and later income
years.

136 Fair dividend rate method for unit-valuing funds and
others by choice

(1A) In section EX 53(1)(a), “or loss” is omitted.

(1)  Section EX 53(2), other than the heading, is replaced by the
following:

“(2) The total FIF income for the income year of the fund or person
(the interest holder) from the attributing interests in FIFs (the
FDR interests) for which the fund or person uses the fair divi-
dend rate method is the total of the amounts calculated using
the formula in subsection (3) for each unit valuation period.”

(2) In section EX 53(5), the words before paragraph (a) are re-
placed by the following:

“(5) Opening value is the total of the market values of the FDR
interests that—"".

(3)  After section EX 53(5), the following is inserted:

“Exclusion for certain managed funds

“(5B) Subsection (5)(b) does not apply if—

(4)
)

“8)

“(a) the person is a portfolio investment entity, an entity eli-
gible to be a portfolio investment entity, or a life insur-
ance company; and

“(b) the FIF is a foreign investment vehicle.”

In section EX 53(5B)(b), “foreign investment vehicle” is re-

placed by “foreign PIE equivalent”.

Section EX 53(8), other than the heading, is replaced by the

following:

The quick sale adjustment s required only if; in the meome

year; the person disposes of or reduces an FDR interest to

The quick sale adjustment ts zero 1 any other case:

The quick sale adjustment is required, and is not zero, only if

236

the FIF has a unit valuation period of more than 1 day and the

person, in the unit valuation period,—

“(a) acquires or increases an FDR interest to which this sec-
tion applies; and

“(b) later disposes of or reduces the FDR interest.”
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(6)

(7)

(8)

Section EX 53(9)(a) and (b) are replaced by the following:

“(a) the total of the amounts (the peak holding method
amount) calculated for each FDR interest using the for-
mula in subsection (10):

“(b) the total of the amounts (the quick sale gain amount)
calculated for each FDR interest using the formula in
subsection (14), treating a negative total as being zero.”

In section EX 53(15),—

(a) in paragraph (a), “during the unit valuation period” is
omitted:

(b)  in paragraph (c), “during the period” is omitted.

After section EX 53(16B), the following is inserted:

“Treatment of attributing interests subject to returning share

transfer

“H6€) H an attributing nterest i a FHF 1s an original share subjeet

to a returning share transfer; for the ptrposes of a person using
the fair dividend rate method to ealeulate FIF income or toss;
the attributing interest 1s treated as held by the share suppher

“(16C) If an attributing interest in a FIF is an original share subject

(10)

to a returning share transfer, for the purposes of a person us-
ing the fair dividend rate method to calculate FIF income, the
attributing interest is treated as held by the share supplier.”
cign i hicte™ “Hife i » <orier hare™
. olio i iy s shareg e
“share”; and “share suppler” are inserted:

T seetton £X 53; in the ist of defined terms; “foreign mvest=
serted:

Subsections (4) and (10) apply for the 2009—10 and fater
income yeats:

In section EX 53, in the list of defined terms, “foreign in-

2 (13 29 13

vestment vehicle”, “life insurance”, “original share”, “port-
2 [13 99 (13

folio investment entity”, “returning share transfer”, “share”,
and “share supplier” are inserted.

In section EX 53, in the list of defined terms,—

(a) ‘“foreign investment vehicle” is omitted:
(b) “foreign PIE equivalent” is inserted.

237

10

20

25

30

35



Taxation (International Taxation, Life
Part 1 cl 137 Insurance, and Remedial Matters) Bill

(11) Subsection (4) applies for the 2010-11 and later income
years.

137 Cost method
(1) Insection EX 56(3)(ac)(ii), “income year; or” is replaced by
“income year; and” and the following is added: 5
“(iil) the interest was not an attributing interest for the
income year before the relevant income year; or

2 Insection EX 56(15); the formula s replaced by the foHowing:
spot exchange rate” ts omitted: 10
(2) Insection EX 56(4), the formula is replaced by the following:

1.05 x preceding opening.

(3) Insection EX 56(5), the formula is replaced by the following:

1.05 x preceding opening + (increase X average cost).

(4) Insection EX 56(6), the formula is replaced by the following:

opening shareholding

X 1.05 x preceding opening.

preceding shareholding

(5)  Section EX 56(9) is repealed.
(6) Insection EX 56(15), the formula is replaced by the following: 15

0.05 x peak holding differential x average cost.

(7) Insection EX 56, in the list of defined terms, “close of trading
spot exchange rate” is omitted.

come yeats:

138 Additional FIF income or loss if CFC owns FIF 20
(1) Insection EX 58(1)(a), “EX 8” is replaced by “EX 14”.

(2)  Section EX 58(6) is replaced by the following:
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“(6)
3)

139
(D)
()

“Non-attributing Australian CFCs

This section applies whether or not the CFC is a non-attribut-

ing Australian CFC under section EX 22 for the period.”

Section EX 58(7) is repealed.

Subsections (2) and (3) apply for the 2009—16 and tater in-

come years:

Subsections (2) and (3) apply for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Codes: comparative value method, deemed rate of return
method, fair dividend rate method, and cost method
Section EX 59(1)(c) is replaced by the following:

“(c) the fair dividend rate method:”.

After section EX 59(1), the following is inserted:

“Exclusion for interests in grey list companies

“(1B) Subsection (1)(c) does not apply if—

“(a) the FIF is a grey list company; and

“(b) theperson holds a direct income interest of 10% or more
in the FIF at the beginning of the income year in which
the period falls.

“Application of rule for certain managed funds

“(1C) Subsection (1B) does not apply if—

“(a) the person is a portfolio investment entity, an entity eli-
gible to be a portfolio investment entity, or a life insur-
ance company; and

“(b) the FIF is a foreign investment vehicle.”

(3) Section EX 59(1C)(b) is replaced by the following:
“(b) the FIF is a foreign PIE equivalent.”
(3B) After section EX 59(2), the following is inserted:

“Exception to subsection (2): fees rebate or deduction

“(2B) An amount derived by the person from the interest is not dis-

regarded under subsection (2) if—
“(a) the amount is a rebate of fees; and
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139B

“(b) the person was allowed a deduction for the payment of
the fees.”

In section EX 59, in the list of defined terms, “company”, “di-
rect income interest”, “foreign investment vehicle”, “grey list
company”’, “life insurance”, and “portfolio investment entity”
are inserted.

In seettont EX 59; in the hist of defined terms; “foreign nvest=
serted:

Subsections (3) and (5) apply for the 2609—10 and later in=
come yeats:

In section EX 59, in the list of defined terms,—

(a)  “foreign investment vehicle” is omitted:

(b) “foreign PIE equivalent” is inserted.

Subsection (3) applies for the 201011 and later income

years.
Subsection (3B) applies for the 2009-10 and later income

years.

Limits on changes of method

()]

“9)

In section EX 62(1), “subsections (2) to (8)” is replaced by
“subsections (2) to (9)”.

After section EX 62(8), the following is added:

“Change to fair dividend rate method in return for 2008—09,
2009-10 tax year

A person may change to the fair dividend rate method from the

240

branch equivalent method or the accounting profits method in

the person’s return of income for—

“(a) the 2008-09 tax vear, if the person has not furnished a
return for that tax year before the date on which the Tax-
ation (International Taxation, Life Insurance, and Re-
medial Matters) Act 2009 receives the Royal assent; or

“(b) the2009-10 tax year, if the person has furnished a return
for the 200809 tax year before the date on which that
Act receives the Roval assent.”

In section EX 62, in the list of defined terms, “return”, “return
of income”, and “tax year” are inserted.
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139C Changes in application of FIF exemptions

@
@
)

In section EX 65(1)(b)(i), “sections EX 34 to EX 43” is re-
placed by “sections EX 31 to EX 43”.

In section EX 65(5)(b)(1), “sections EX 34 to EX 43” is re-
placed by “sections EX 31 to EX 43”.

Subsections (1) and (2) apply for the 2008—09 and later in-
come years.

139D New section EX 66B inserted

A

After section EX 66, the following is inserted:

“EX 66B Entities ceasing to be FIFs

“()

“When this section applies

This section applies when a person holds rights that cease to

“(2)

be an attributing interest in a FIF because an entity ceases to
be a FIF.

“Treatment as sale and repurchase

The person is treated as having,—

“(3)

“(a) 1mmediately before the change, disposed of the interest
to an unrelated person; and

“(b) immediately after the change, repurchased the interest;
and

“(c) received for the sale and paid for the repurchase an
amount equal to the market value of the interest at the
end of the business day on which the change occurred.

“Calculation of reduction in FIF income or loss

If the change occurs during an accounting period of the FIF

“(4)

and the person uses the accounting profits method or branch
equivalent method to calculate FIF income or FIF loss from
the rights for that period, section EX 24 does not apply and the
FIF income or FIF loss is reduced by subtracting the amount
calculated using the formula—

days before change

FIF income or loss X

days in period.

“Definition of items in formula

In the formula,—
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2)

140
(D)

“(a) FIF income or loss is the FIF income or FIF loss of the
person from the rights for the period before allowing for
the reduction:

“(b) days before change is the number of complete days in

the period before the change occurs:

¢) days in period is the number of days in the period.

(13

“Defined in this Act: accounting period, accounting profits method, amount,

attributing interest, branch equivalent method, FIF, FIF income, FIF loss, mar-
ket value, pay”.
Subsection (1) applies for the 2009-10 and later income

years.

Sections EY 1 to EY S replaced
Sections EY 1 to EY 5 are replaced by the following:

“E¥Y1 What this subpart dees

%

“py

242

“Fvo buses

TFhis subpart provides for the taxation of hife insurers on 2 sep-
arate bases; the policyholder base and the sharcholder base:
Sections EY 2 and EY 3 describe the apportionment of in-
eome; expenditure; or toss to the 2 bases: Section LA 8B
tGeneral rules partteular to hife instrers) provides some gen-
eral rules for tax credits relating to the 2 bases: Also; Parts £
and © tclude tax eredit rules and memorandum account rutes
speetfie to the 2 bases:

“Counting once

neome; expenditure; or toss must be apportioned to either the
poticyholder base or the sharcholder base: There is no dou=
ble—counting:

A hife insurer dertves polieyholder base gross income,—
tion poticies; under seetion EY 15
“e) under seetion EY 27(4):
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“Poticyhotder base gross expenditure or toss
A hfe insurer ineurs pohieyholder base gross expenditure or
tion policies; under seetion EY 16:
under seetion EY 27(4):
under seetion EZ 62 (Attowance of caneeled amount:
spreading):
: under seetion LE 2B (Use of remaining eredits by tfe
“Sehedutar poticyhotder base income

f

to the etrrent year under subseetion (5); 1s no more than the

amount of the tife nsurer’s potieyhotder base gross income for

the income year:

year

Any exeess not able to be subtracted in the eurrent year be-

catise of subseection (4) is treated as—

“a) polteyholder base gross expenditure or toss for the next
meome year; and

“b) eatried forward to the next income yeat:

wp .

Subseections (3) to (5) do not apply to a life insurer’s policy-

holder base gross income; or expenditure or toss to the extent
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ﬁeH

w2y

(3

244

to which the income; or expenditure or toss relates to a tife
fund PHE that ts a multi-rate PH:

“Pefined in this Aet: income year; Hife fund PHE; life insuranee; life insurer;
mutti-rate PIE; potteyholder base gross expenditure or toss; policyholder base
gross income; savings produet policy; schedular potieyholder base income

A hife insurer dertves sharcholder base gross income,—
reserves:
and EY 28:
“(e) for annuities; under seetion EY 30:
“Sharehotder buse gross expenditure or toss
A hfe nsurer incurs sharcholder base gross expenditure or
toss—
under seetion EY 20: see ulso subseetion (3); for
reserves:
“te) for the pertod and policies deseribed in seetion EY 29;
under that section:
“dy for annuittes; tinder seetion EY 30:
“p
Under seetions EY 23 to EY 27, a life insurer calculates
ities; that have a tife risk component and are not profit parttet=
base gross meome derived; or expenditure or toss inetrred; as
“Defined in this Act: life insurance; fife insurer; profit participation policy:
shareholder base; shareholder base gross expenditure or toss; sharehotder base
gross income
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“EY 4 Apportionment of income of particular source or nature;

ﬁeH_

and of tax eredits

For each class of life instrance polietes; income of a particu=

far sotiree or nature; and tax credits recetved; are apportioned

between the pohieyholder base and sharehotder base—
come relating to the particular sotiree; nature or eredits
bears to the life insurer’s totat gross gains refating to
the particular sotiree; nature; or credits; in the ease of
the potieyholder base:
come relating to the particular source; nature; or eredits
bears to the Hife insurer’s totat gross gains refating to
the particutar sotree; nature; or credits; in the ease of
the sharcholder base:

“More equitabte or reasonabte buasis

For a class of life insurance poticies; the tife insurer may use a

basts of apportionment that s different from the one deseribed

in subseetion (1); if that basis 1s actuartally determined and

s more equitable and reasonable than the basts deseribed in

subseection (1)

base; sharcholder base; sharcholder base gross income; tax eredit

“EY 1 What this subpart does

“()

“Two bases
This subpart provides for the taxation of life insurers on 2 sep-

arate bases, the policyholder base and the sharcholder base.
Sections EY 2 and EY 3 describe the general apportionment
of income and deductions between the 2 bases under this Part.
Section LA 8B (General rules particular to life insurers) pro-
vides some general rules for tax credits relating to the 2 bases.
Parts L and O include tax credit rules and memorandum ac-
count rules specific to the 2 bases.
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“(2)

“Schedular policvholder base income and PIE schedular
income

Section EY 2 uses the assessable income in a life insurer’s

“3)

policyholder base income, and the life insurer’s policyholder
base allowable deductions, to calculate their schedular policy-
holder base income. A life insurer’s schedular income derived
by their life fund PIE that is a multi-rate PIE is excluded from
their schedular policyholder base income, along with deduc-

tions for that income.

“Counting once

Income and deductions must be apportioned to either the

policyholder base or the shareholder base. There is no dou-

ble—counting.

“Defined in this Act: assessable income, deduction, income, life fund PIE, life

insurance, life insurer, life reinsurance, memorandum account, multi-rate PIE,

policyholder base, policyholder base income, schedular policyholder base in-

come, shareholder base, tax credit

“EY 2 Policyholder base

“Policyholder base income

“(1) A life insurer has policyholder base income,—
“(a) for savings product policies that are not profit participa-
tion policies, under section EY 15:
“(b) for profit participation policies, under section EY 17:
“(c) under section EY 27(4).
“Policyholder base allowable deductions
“(2) A life insurer has policyholder base allowable deductions,—

246

“(a) for savings product policies that are not profit participa-

tion policies, under section EY 16:
“(b) for profit participation policies, under section EY 18:
“(c) under section EY 27(4):
“(d) under section EZ 61 (Allowance for cancelled
amount: spreading):
e) under section LE 2B (Use of remaining credits by life
insurer on policyholder base).
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“3)

“Schedular policyholder base income
A life insurer’s schedular policyholder base income is the

“(4)

amount given by subtracting their policyholder base allow-
able deductions for an income year, and any amount carried
forward to the income year under subsection (5), from the
assessable income in their policyholder base income for the

Income year.

“Cap on subtracting: ring-fencing policyholder base
allowable deductions

Despite subsection (3), the total amount that is subtracted

“(5)

under subsection (3), including an amount carried forward
to the current year under subsection (5), is no more than the
amount of the assessable income in the life insurer’s policy-
holder base income for the income year.

“Excess allocations: carrying forward and re-instating next

year
Any excess not able to be subtracted in the current year be-

“(6)

cause of subsection (4) is carried forward to the next income
ear.

3

‘Exception
Despite subsections (3) to (5) a life insurer’s schedular in-

come derived by their life fund PIE that is a multi-rate PIE
is excluded from their schedular policyholder base income,
along with deductions for that income.

“Defined in this Act: amount, income vear, life fund PIE, life insurance, life in-

surer, multi-rate PIE, policyholder base allowable deduction, policyholder base

income, profit participation policy, savings product policy, schedular income,

schedular policyholder base income

“EY 3 Shareholder base

“(1)

“Shareholder base income

A life insurer has shareholder base income,—

“(a) for policies that are not profit participation policies,
under section EY 19: see also subsection (3), for
reserves:

“(b) for profit participation policies, under sections EY 21,
EY 28, and EY 29:
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“(c) for annuities, under section EY 30.

“Shareholder base allowable deductions

“(2) A life insurer has shareholder base allowable deductions,—
“(a) for policies that are not profit participation policies,
under section EY 20: see also subsection (3), for
reserves:
“(b) for profit participation policies, under sections EY 22
and EY 28:
“(c) for the period and policies described in section EY 30,
under that section:
“(d) for annuities, under section EY 31.
“Reserves
“(3) Under sections EY 23 to EY 27, a life insurer calculates

reserving amounts for life insurance policies, other than an-
nuities, that have a life risk component and are not profit par-
ticipation policies. A reserving amount may be income in-
cluded in their shareholder base income, or a deduction that
is included in their shareholder base allowable deduction, as
provided by the relevant sections.

“Defined in this Act: assessable income, deduction, life insurance, life in-

surer, life risk, profit participation policy, shareholder base allowable deduction,

shareholder base income

“EY 4 Apportionment of income of particular source or nature,

“()

and of tax credits

“Default basis

For a class of policies, income of a particular source or nature,

248

and tax credits received, are apportioned between the policy-

holder base and shareholder base—

“(a) inthe same proportion as the policyholder base income
relating to the particular source, nature, or credits bears
to the life insurer’s total gross gains relating to the par-

ticular source, nature, or credits, in the case of the pol-

icyholder base:
“(b) in the same proportion as the shareholder base income

relating to the particular source, nature, or credits bears
to the life insurer’s total gross gains relating to the par-
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“(2)

ticular source, nature, or credits, in the case of the share-
holder base.

“More equitable or reasonable basis

For a class of policies, the life insurer may use a basis of appor-

tionment that is different from the basis described in subsec-
tion (1), if that basis results in an amount, actuarially deter-
mined, that is more equitable and reasonable than an amount
determined using the basis described in subsection (1).

“Defined in this Act: actuarially determined, class of policies, income, life in-

surer, policyholder base, policyholder base income, shareholder base, share-

holder base income, tax credit

“EY 5 Part-year tax calculations

“(1)

“Part-year tax calculations

For their life insurance and for their general insurance con-

“(2)

tracts outstanding claims reserve, a life insurer does part—year
tax calculations, described in subsection (2), if they do not
have an early life regime application day and 1 July 2010 is
not the first day of their income year.

“First year part-year calculations: description
For calculating their income tax liability for the income year

“(3)

that includes 1 July 2010, where 1 July 2010 is not the first
day of the income vyear, the life insurer treats references, in
the new life insurance rules and in the rules they replace, to
an income year as if they are references to 2 separate income
years (the part-years) within the first income year, divided
by 1 July 2010 (for example: a rule to calculate an amount
of policyholder income for an income year under the replaced
rules means the calculation is done for the relevant part-year
before 1 July 2010. A rule to calculate an opening reserve
amount under sections EY 23 to EY 27 at the beginning of an
income year under the new rules means the calculation is done
on 1 July 2010, at the beginning of the relevant part-year).

“First year part-year calculations: effect

The part-year calculations may give rise to income and deduc-

tions for the income year, but they do not create any part-year
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“(4)

tax return obligations. The 2 part-year calculations compose
1 income tax liability for 1 income year.

“Part-year calculations for transfers

Where a life insurer (the transferor) transfers life insurance

“(5)

business to another life insurer (the transferee), the transferor
does a part-year calculation, as described in subsection (2),
for each class of policy in the transferred business, but only
for their part-year ending on the day the transfer occurs. The
transferee also does a part-year calculation for the transferred
policies, as described in subsection (2), but only for their
part-year starting on the day the transfer occurs. The trans-
feree’s relevant opening part-year reserve amounts under sec-
tions EY 23 to EY 27 equal the transferor’s relevant closing
part-year reserve amounts .

“Part-year calculations for transfers: effect
Transferor’s and transferee’s part-year calculations may give

“(6)

rise to income and deductions for the income year, but they do
not create any part-year tax return obligations.

“Part-year calculations for transfers.: adjustments
If life reinsurance, associated with a class of policies trans-

“(D

ferred, is assigned by the transferor to the transferee, then the
transferor’s relevant closing part-year reserve amounts and the
transferee’s relevant opening part-year reserve amounts are
adjusted, by adding the life reinsurance’s value to the trans-
feree’s opening, and subtracting it from the transferor’s clos-

ing.
“Part-year calculations : end of transitional adjustments

Where, for relevant life insurance policies, the life insurer has
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arelevant period under section EY 30(5) that ends on 30 June
2015, and 1 July 2015 is not the first day of their income year,
the life insurer does part—year tax calculations for the income
year that includes 1 July 2015, as described in subsection
(2), for the policies, but the income year is divided by 1 July
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2015. The effect of the part-year calculations is described in
subsection (3).

“Defined in this Act: amount, class of policies, deduction, early life regime

application day, income, income tax liability, income year, life insurance, life

insurance policies, life insurer, life reinsurance’’.
after + Aprit 2009:
(2) Subsection (1) applies—

(a)  onand after 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income years, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

ear.

141 Section EY 6 replaced

(1)  Section EY 6 is replaced by the following:

“EY 6 Actuarial advice and guidance

« The Commisstoner may seek the adviee of the Government
Actuary or any other actuary on any matter that 1s required to
be actuarially determined; or any related matter:

The Commissioner may seek the advice of the Government
Actuary or any other actuary on anything that is required to be
actuarially determined, or any related matter.

(13

“Defined in this Act: actuarially determined, actuary, Commissioner’.
after + Aprit 2009-
(2) Subsection (1) applies—

(a) onand after 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income years, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

ear.

141B Meaning of claim
(1) Insection EY 7(1)(b), “includes” is replaced by “excludes”.
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2

Subsection (1) applies—

(a) onandafter 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income vears, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

year.

141C Superannuation schemes providing life insurance

A

& B

142
(1)

“(D)

In section EY 11(7), “contributions” is replaced by “super-
annuation contributions” in both places where it appears.

In section EY 11(11), “contributions” is replaced by “super-
annuation contributions” in both places where it appears.

In section EY 11, in the list of defined terms, “superannuation
contribution” is inserted.

Subsections (1) and (2) apply for the 2008—09 and later in-
come years.

Meaning of life reinsurance
Section EY 12(1) is replaced by the following:

“Meaning

Life reinsurance—

“(a) means a contract of insurance between a life insurer and
another person (person C) under which the life insurer
is secured, fully or partially, against a risk by person C:

“(b) does not include a contract that—
“(i) secures against financial risk unless, in the con-

tract, it is incidental to securing against life risk:

“(i1) 1is, or is part of, a tax avoidance arrangement.

“Fully’ and ‘partially’

“(1B) The words ‘fully’ and ‘partially’ describe the extent to which

the life insurer is secured against life risk; they do not describe
the term for which the reinsurance is provided.”

(2)  Section EY 12(4) is replaced by the following:
“Exclusion: general insurance
“(4) To the extent to which insurance secures a life insurer against
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liability that arises from insurable events other than death or
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“©)

“(6)

survival of a human being, that insurance is not life reinsur-
ance.

“Other definitions
In this Act,—

“life financial reinsurance is a contract that may be life rein-
surance under section EY 12(1)(a), but is not included under
section EY 12(1)(b)

“financial risk—

“(a) means risk, whether or not specific to a party to the rele-
vant arrangement relating to risk, that is contingent on a
valuation or disposal of financial arrangements, or con-
tingent on profitability or creditworthiness, or contin-
gent on a variable such as future expenditure:

“(b) does not include life risk

“life reinsurer means a person in the position of person C.

“Relationship with subject matter

Section EZ 62 (Reinsurance transition: life financial reinsur-

c 2 2

=

ance may be life reinsurance) overrides this section.”
Subsections (1) to (3) apply for income years beginning on
and after + Aprit 2609-

In section EY 12, in the list of defined terms,“financial risk”
and “life financial reinsurance” are inserted.

Subsections (1) and (2) apply—

(a) onandafter 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income vears, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

year.

Section EY 15 to EY 47 replaced
Sections EY 15 to EY 47 are replaced by the following:
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“Poticyholder base

“hy

254

“What is inctuded

For an income yeat; stbject to subseetion (2); a tife nsurer

has polieyholder base gross income equat to income they de-

rive thatt—

“ta) does not relate to life risk; and

“b) does not relate to poltetes that are profit participation
poticies: and

“te) ts accounted for by the life insurer; in accordanee with
neome relating to a savings product pottey that ts not
an anmuity:

Pespite subseetion (1); if an amount of mvestment mecome

meets the requirements of subseetion (H)(a) toe {e); but may

also be sharcholder base gross meome tinder seetion E¥ 49;

only accounted for as polieyholder base gross income to the

extent provided by the formuta—

average strrender value

average savings assets:

In the formula;,—

“b) average surrender value is; for the savings product
poticies to which the income relates; the average sur-
render value of the policies for the income year:
ctes to which the income relates; the average market
vatue of assets held by the tife insurer for the potictes
for the income year:
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“More eqttitabte or reasonabte basis

tse a basts of apportionment that 1s different from the one de-
determined and ts more equitable and reasonabte than the basts
deseribed in subseetions (2) and (3):

“Pefinred in this Act: generally aceepted accounting practiee; income yeats
product policy; sharcholder base gross income; surrender vatue

C .. hei
For an income yeat; a ife msurer has polieyholder base gross
expenditure or loss to the extent to which they meur expend-
under seetion EY 15

“Defined in this Act: policyholder base gross expenditure or loss: policyhotder
base gross income

w1y

polieies

“What s inctuded

For an income year; a tife insurer has polieyholder base gross

income to the extent to which they have an amount for profit
L Liei tewtated using the £ e

(4 + Habikit iom x gate)
asset base gross tncome *
(11 gate).
“Definition of i in e ;
In the formula;—

“tay asset base gross income s the amount of annual gross
income that the tife insturer woutd have for the poticies®
asset base; if the Hife insurer s treated as having no as-
sets other than the asset base; and amounts under see-
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“b) Habilit o is the 1 of the policies’
asset base that s attributed to policy habttittes; using an
average of pohicy habilities over the income year, and
an average of the asset base’s value over the year:

“e) gateisthe proportion of a pelicyholder’s share of profits
from the asset base that ts tsed in the formula that ealeu-
fates a transfer to the benefit of the hife insurer’s share-
holders from the profits of the asset base; as deseribed
i the definition of prof P hiev-

“Defined in this Aet: mmount; annuat gross income; asset buses neome yeur: fife

insurer. poliey Habilitics; polieyholder base gross i - profit participati

potiey

C . hei
For an income year; a tife insurer has polieyholder base gross
expenditure or loss to the extent to which; for profit participa-
tion potictes; they would have expenditure or toss under see-
tion EY 17, treating the item asset base gross income as being
“Defined in this Aet: amount; annuat totat deduetion; asset base; income year;
tife insuter; polteyholder base gross expenditure ot toss; profit participation pot-
ey

“Shareholder base

“py

256

policies

“Whuat this section appties to

TFhis section appltes to amounts derived by a tife insurer to the
extent to which the amotnts do not refate to profit participation
“r

For an income year; a hife insurer has shareholder base gross
ineome equal to—
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“a) anamount of income they dertve; to the extent to whieh
the meome—
“ relates to life risk; other than for annuittes; and
‘ the tife risk component of premiums they derive:
: fees and commisstons they derive:
: hife reinsurance elaims they derive:
: mvestment income they derive that is not accounted for
15€2):
the income year

w1y

) e hiei
“What this section appties to

“ relates to life risk; other than for annuittes; and
: the tife risk component of ctaims they metr:
: fees and eommisstons they ineur:
: expendittre ot toss to the extent to which 1t ts incurred
section EY 19(2)(e):
expenditire or toss not otherwise accounted for in this
subpart; for the year
“Pefined in this Act: income year; lite reinsurance; profit participation potiey;
sharcholder base gross expenditure or toss; sharcholder base gross ineome

E
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“py

258

polieies

“What is inchrded

For an mcome year; a life nsurer has shareholder base gross
income to the extent to which they have an amount for profit

adjusted asset base gross €& — habilittes proportion) > gate
theome * G+ )

In the formula,—

“ta) adjusted asset base gross income ts the amount of an-
strer 1s treated as having no assets other than the asset
ation Fund; or Hfe msurers) 1s tghored; and amounts
meome yeat; and an average of the asset base’s vathie
over the year:

“e) gateisthe proportion of a policyholder’s share of profits
from the asset base that 1s tsed in the formula that ealeu-
fates a transfer to the benefit of the life insurer’s share-
holders from the profits of the asset base; as deseribed

“Defined in this Aet: amount; annual gross income; asset base; income yeats

mcome
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“EY 22 Shareholder base gross expenditure or loss: profit

. Liei
For an income year; a life insurer has shareholder base gross
expenditure or loss to the extent to which; for profit participa-
tiont potietes; they would have expenditure or toss under see-
base; if the Hfe insurer ts treated as having no assets other than
the asset base; and seetion BB 23 (Cost of revente account
“Befinred it this Act: amount; annuat total deduction; asset base; icome yeat;
bfe _ profit participation policy: sharcholder base gross iture or
toss

“R ‘ e i

“py

«(2)

policies

“p

As provided by subseection (3); seetions EY 24 to EY 27
apply to caleulate a Hfe msurer’s reserving amounts for tife
instrance poticies; other than annuities; that have a risk com=
e g ol oy

tneonte; or expenditire or toss

H a reserving amount cateulated under seetions EY 24 to
EY 27 is a positive amount; the tife insurer has that amount
of sharcholder base gross income; treated as dertved: if a re-
serving amotint caleulated under seetions EY 24 to EY 27
1s a negative amount; the ife instirer has that amount of share-
holder base gross expenditure or toss; treated as meurred 1
“Which reserve can be used when?

For an meome year; for a relevant elass of poltetes; a hife m-
sturer has a reserving amotnt under—
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relevant policies; the insurer chooses to caleutate a

premtum smoothing reserving amotnt and for a period

that begins; continttes or ends in the income year tthe

PSR periodh—

“ the premium payable is tevel or substanttally

fevel; or
“Gt) a material mismatch oceurs between the tife risk
component and the amount of premium payabte:

“c) seetion EY 26; for uncarned premium reserves (the

vant class of poltetes; the tife insurer chooses to not eal-

ctlate a premtum smoothing reserving amotnt:
“d) seetion EY 27, for capital guarantee reserves (the eap-
“Choi
Pespite subseetion (4)(b) and (e); a life nsurer may not
change between caleutating a premium smoothing reserving
amotnt and an tnearned premium reserving amotint for a elass
of polictes once a chotce has been made as to which reserving
poliey of a class does not meet the retevant requirements de-
seribed in subseection (4)(b)(i) and (ii); then a tife insurer has
“Defined in this Act: actuarially determined; amount; income year; Hfe instr-
gross expenditure or toss; sharcholder base gross ineome

ﬁeH_

260

) e hicies mot "
“Catertation of .

For an ncome year (the eurrent year); a hife insurer has;
the eircumstances deseribed in seetion EY 23(4)(a); a reserv=
ing amount for each class of policies calcutated using the for-
muta—
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EN

— closing outstanding clatms reserve:

“2) In the formula in subseetion (H)—

e

“1) the amount of the tife insurer’s elosing outstand=
ing elaims reserve for the class of policies; for the
ineome year before the eurrent year; or

“i1) the amount of the life msurer’s outstanding
clatms reserve ealeulated under subseections
(3) and (4) for the class of polteies and the
income year before the eurrent year:

closing outstanding claims reserve is the amount of

and the end of the current year:

“«O o ol ol
A tife nsurer’s outstanding claims reserve is cateulated for the

tife risk claims ineurred + tife risk elaims reported + risk margin:

In the formula in subseetion (3)—

e

vattes of the life risk component of etaims that have
occurred prior to the end of the income year but were
not reported to the life insurer for that year The hfe
istering the claims; but the present values of retevant hfe
values of the life risk component of elatms reported but
count the probability of the etaims being patd; and fu-
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sent values of relevant life reinsurance claims must be
subtracted from the total:

“e) risk margin is the total appropriate margin for the tife
risk component of claims described in paragraph (a)
or {b); to the extent to which the margin s actaartatly
determined; reflects the inherent uneertainty in the rete-
vant best estimate assumptions; and s not already in-

“B¥Y 25 Premium smoothing reserving amount:

w1y

262

non-participation policies not annuities
“Cutentation of reserving amottnt

For an income year {the eurrent year); a tife insurer has; in
the PSR pertod deseribed in seetion EY 23(4)(b); a reserving
amotnt for a class of policies cateulated using the folowing
formuta:

opening premium smoothing reserve — elosing premium
smoothing reserve:
In the formula in subseetion (H—

“ the amount of the life insurer’s elosing premium
smoothing reserve for the class of polietes; for the
ineome year (the prier year) before the current
year; ot

“tt the amount of the hife insurer’s premium smooth-
ing reserve calculated under subseetions (3) to
{6) for the class of potictes; ealeulated at the be-
for the prior year:

“b) eclosing premium smoothing reserve is the amount of
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EN

under subseetions (3) te (6) for the class of potlicies;
calculated at the start of the year:
P . R
A hfe insurer’s premtum smoothing reserve s eatettated using
the formuta—

future life risk elaims + future costs + (future profit carrier
* profit margtn) — futare life risk premiums:

In the formula in subseetion (3);—

“tay future life risk elaims 1s the total of the present values
23(4)(b). The future Hife risk component must take into
be subtracted from the total:

“by future costs is the totat of the present values of the costs

“te) future profit earrier is the insurer’s chotee of either
the future life risk component of claims or future hife
subtracting any amount on account of hife reinsurance:
Fhe chotee between elaims or premiums must be made
on the basts that the use of the chosen profit carrier gtves
a reasonable mateh between emerging profits and ser-

“d) profit margin is the amount calculated under subsee-
tion (5):
of the future tife risk eomponent of premiums for the
23(4)(b). The future Hife risk component must take into
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264

in foree; but the present values of relevant future hife

femsuraneepfemmmsmustbesub&aefedfremfhetofa{—
“p.os
For the purposes of the item profit margin in subseection
{4); an amount 1s catettated for the retevant polictes using the
foHowing formula; using the method deseribed in subseetion
{8); and adjusted for the spreading requirement in subsection
9

future hfe risk premiums = futare hfe risk
claims — future costs

future profit carrter

in the formula in subseetion {(5);—

“a) future life risk premiums is the item future life risk
4)(b):

“dy future profit earrier is whichever future profit carrier
earrier in subsection (4)(e):

“Best estimate assumptions for PSR

{4) for the formula in subseetion (3); the actuary must use

ances must be considered; and future costs must exelude the

costs of acquiring potictes:

{6} for the formula in subseetion (5); the actuary must use—
if the ittem 1s being used for caleulating the item elosing

10

15

20

25

30



Taxation (International Taxation, Life
Insurance, and Remedial Matters) Bill Part 1 cl 143

a premitm smoothing reserving amount was catettated

n the prier year; or

ot o premium smoothing reserving amount was caleu-
The effect of a change in best estimate assumptions must be
assumptions

23(4)(b); and

riske
“Pefined i this Act: actuariatty deternrined: best estintate assumptions; tife
reinsurance; fe risk; present vatue

1y

. . licies not o
“Calerdation of .
For an income year (the eurrent year); a life insurer has; in the
circtimstances deseribed i seetion EY 23(4)(e); a reserving
amount for each elass of poltey eateulated using the formuta—
opening uneartred premium reserve
— closing unearned premium reserve:
“Definition of i ik ;
In the formula;,—
“{a) opening unearned premium reserve is—
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“ the amount of the life insurer’s elosing uncarned
premium reserve for the elass of poticies; for the
ineome year before the eurrent year; or

“Gty the amount of the life nsurer’s uncarned pre-
mitm reserve uhder subsection (3) for the class
of policies; caleulated at the beginning of the eur-
earned premitm reserve for the income year be-
fore the current year:

“b) eclosing unearned premium reserve is the amount of
section (3) for the class of potictes; caleutated at the
end of the eurrent year

“Chearned premium reserve

A hfe insurer’s unearned premtum reserve s the amount of

counts for in the current year or any prior yeat; to the extent

to which the amount refates to hife risk in income years after

TS,

risk

ﬁeH

266

licies not ..
“Cateutation of reserving amottt

For an mmcome year tthe eurrent year); a life msurer has for
cach elass of polietes; in the eireumstances deseribed i see-
tion EY 23(4)(d); a reserving amount catetlated using the for-
muta—

opening capital guarantee reserve — closing eapital guarantee reserve:
In the formula,—
“{a) opening capital guarantee reserve is—
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“ the amount of the life msurer’s etosing eapital
guarantee reserve for the elass of poltetes; for the
ineome year before the eurrent year; or

“tt the amount of the life msurer’s eapital guaran-
tee reserve under subsection (3) for the class of
policies; cateutated at the beginning of the eur-
guatantee reserve for the income year before the
cutrent year:

“b) -closing capital guarantee reserve is the amount of the
tion (3) for the class of policies; caleulated at the end
of the current year:

“Comital
A hfe msurer’s eapttal guarantee reserve is the net amount of
credits and debits on accotnt of a risk-tinked proviston for fu-
ture obligations in relation to a guarantee; for the class of polt=
ctes; by the tife insurer that eapital invested wilt be returned or
that a minimum retarn on captital will be paid:

“Reftex in poticyhotder base

gross expenditure or toss: For the income year; if the reserving
“Pefined in this Aet: amount; income year; tife insurer: pay; polieyholder base
gross expenditure or toss; poticyholder base gross income

“Sharehotder base other profit: profit
e il

“py

polieies

“Coterdation of i

For an income year; a life insurer has shareholder base gross

income to the extent to which they have an amount for profit
o e terlated teine the e
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gate

other profit< —  —previots negative amount:
€t + gate)
In the formula in subseetion (H—

“ta)y other profit is the amount cateulated for the income
year under subseetions (5) te (+1):

“b) gateisthe proportion of a policyholder’s share of profits
from the asset base that ts used in the formuta that eaten-
fates a transfer to the benefit of the hife instrer’s share-
holders from the profits of the asset base; as deseribed
n the definttion of profit partieipation poliey:

“(e) previous negative amount is the amount from the pre-
vious year deseribed in subseetions (3) and (4):

amounts

ates a positive amount; that amount 1s included n the hife n=

surer’s sharcholder base gross income; and if it 1s a negattve

sharcholder base gross expenditure or toss; but see subsee-

tion (4):

Fhe amount by which the amount ealculated using the formuta

in subseetion (1) for an income year 1s tess than zero 1s car-

rted forward to the next year, to be used under this sectiont in
yeat:

“Ofther profit

For the purposes of the item other profit in subseection (2);

an amount ts caleulated for the income year (the eurrent year)

for profit . licies using the f o

{premiums — premiums estimate) — telaims — claims estimate)
— tetosi Lev Habilities — esti | closi ey Habilitios).
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In the formuta in subseetion (5);—

“ta) premiums is the amount of premiums for polictes for
anee premiums:

“b) premiums estimate is the total amount of valuation
premiums deseribed in subseetion (7) that the hife in-
surer expected,; using best estimate assumptions; to re-
eetve in the eurrent year for pohicies that are in foree at
the start of the current year; or are first entered into n
aﬂcepfeﬂﬂttms*

“e) eclaims 1s the amotnt of claims for the eurrent year; but
subtracting retevant tife reinstrance etaims:

“d) eclaims estinmate 1s the amount of claims that the hfe
msurer expected; wsing best estimate assumptions; to
recetve i the current year for poticies that are i foree
at the start of the eurrent year; or are first entered into
abilittes for pottetes determined at the end of the eurrent
year for vested benefits after the previous year’s bonus
deelaration:
mated policy habilities at the end of the eurrent year
for policies in foree at the start of the eurrent year and
expected to be in foree at the end of the etrrent year; tak-
nto account any futire bonus declarations; and must

miums payable for a policy; actuarially determined by refer-

ence to the premium formuta used when the policy was first
erence to mortality; expense; and other assumptions appteable
to premiums for stmilar policies at the start of the mcome year
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beginning on or after + Aprit 2669 The valuation premiums
mst not include any altowanee for future bonus dectarations
or future sharcholder profits:

ey e s e

The amount of the valtation premium for a policy must not
change; unless significant changes to the poltey justify chang-
“Definition of poticy tiabilit

liabilities means; for a poliey; an amount that 1s the present
value of future mortality and maturity elaims; plus the pre-
sent valte of future expenditure or toss plus the present value
of futtre tax payments tess the present vahie of future valu-
chide any altowanee for surrenders or the payment of surren-
must be subtracted:

“Poticn fiabilitiess mint

“0) For the purposes of this section and of seetions EY 47 and

270

EY 24; the minimum amount of policy habilittes for a poliey
1s the eurrent surrender vatue of the pottey:
“Best estimuate ussumptions for other profit
for the purposes of this seetion; the actuary must use the same
best estimate assumptions for each determination of poticy H=
assumptions ot end of year best estimate assumptions; but once
a chetee 1s made; it may not be changed:
“Defined in this Aet: actuariatly determined; amount; best estimate assump-
tions; income yeat; tife insurance potiey; tife insurer; tife reinsuranee; present
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“Transitional adj and .

“py

This section apphies to a tife insurance policy; other than an
annuity; that 1s first entered into before + Aprilt 2609; and for
or expenditure or toss; —

“ta) the policy meets the relevant requirements for the rete-
“b)y the amount of insurance cover does not increase for the
relevant income year by more than the greater of—

“1) 10% of the previous year’s insturance cover; and

This seetton applies to a poltey to the extent to whteh; for the

“a) for a life insurance poltey for which only + premtum ts
ever payable; or for which the rate of premiums payable
1s always the same amount and eannot be changed; the
petiod that—

“) starts on the first day of the first income year
beginning on or after + Aprit 2069; and

“(t) fintshes on the day that the policy ceases to be in
foree:

“b) fora tife insurance policy for which the rate of premitm
s guaranteed for a contintous period (the eontinuous
guarantee period) that begins before + Aprit 2069, the
period that—

“t) starts on the first day of the first income year
beginning on or after + April 2669; and

“1) ends on the later of the day that is the last day
before + Aprit 2069 or whichever day desertbed

“e) for a hife insurance poltey for which the premium may
vary each year; the pertod that—
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“t) starts on the first day of the first income year
beginning on or after + Aprit 2669 and
“Gty ends on the day that 1s 5 years after the first day
of the first income year beginning on or after +
Aprit 2009; or the day that the policy expires; f
earher:
TFhis seetton does not apply to a class of potietes after the life
nstrer irrevocably chooses in a notice reeetved by the Com=
g
For the income year; a hfe insurer has an amount of share-
holder base gross expenditure or loss; treated as ineurred in
the retevant elass of potlicies using the formula—

premiums — total net reserving amounts
— (12 * expeeted death strain):

in the formula,—

“a) premiums 1s the hife instrer’s total premitms for the

“b) total net reserving amounts is the total of reserving
amounts for the income year under seetions EY 24 to
EY 26; but treating amounts that are sharcholder base
gross income as negative amounts; and amounts that are
sharcholder base gross expenditure or toss as positive
amoumnts:

“e) expected death strain is the amount eateulated under
with seetions EZ 53 to EZ 60 (which relate to the

nmeome year:

10

15

20

25

30



Taxation (International Taxation, Life
Insurance, and Remedial Matters) Bill Part 1 cl 143

LGAZ 1" E
H subseetion (4) gives a negative amount for a policy; it ts
hotder base gross expenditure or toss; sharcholder base gross income

“py

2y

TFhis seetton appltes to a tife instrance policy that ts an annuity:
CNovative and posit

H the formula in subseetion (3) gives a negative amount; the
hife msurer has that amount of sharcholder base gross expend-
iture or loss; treated as incurred in dertving sharcholder base
gross income: i the formula in subseetion (3) gives a post-

st
For the income year, a tife insurer has an amount of share-
holder base gross mcome; expendttire or loss ealeutated for

closing actuartat reserves — (6:99 * expected death strain):

In the formula;,—
cordance with seetion EZ 59(2) (Meaning of actuarial
reserves):

“b) expected death strain is the amount caleulated under
accordance with seetions EZ 53 to EZ 60 (which re-
fate to the transittonal adjustment for expeected death

“Defined in this Act: amount; income year; Hife insurer; sharcholder base gross

ireomre o foss™
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&

143
(€8]

after + Aprit 2609:

Sections EY 15 to EY 47 replaced
Sections EY 15 to EY 47 are replaced by the following:
“Policyholder base

“Non-participation policies

“EY 15 Policyholder base income: non-participation policies

“(1)

“What is included
For an income vear, a life insurer’s income is included as their

“(2)

policyholder base income if it relates to life insurance policies
that are not profit participation policies, and it—
“(a) does not relate to life risk components of premiums and
claims:
“(b) 1is investment income that—
“(1) is included in investment income gains or losses
in the financial statements of the life insurer; and
“(i1) is not a premium; and
“(ii1) 1is fairly attributable to savings products.

“Certain income: basis of apportionment

Despite subsection (1), if an amount of investment income

“(3)

is included in a life insurer’s policyholder base income under
subsection (1), but may also be shareholder base income
under section EY 19, ignoring section EY 19(1)(d), then the
investment income is included in policyholder base income to
the extent provided by the formula—

average surrender value

income X
average savings assets.

“Definition of items in formula

In the formula,—
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“(a) income is the income described in subsection (2):

“(b) average surrender value is, for the savings product
policies to which the income relates, the average sur-
render value of the policies for the income year. The
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“(4)

life insurer may determine an equitable and reasonable
basis for the measurement of the average:

“(c) average savings assets is, for the savings product poli-
cies to which the income relates, the average market
value of assets held by the life insurer for the policies
for the income year. The life insurer may determine an
equitable and reasonable basis for the measurement of

the average.
“More equitable or reasonable basis of apportionment

Despite subsections (2) and (3), for investment income de-

‘)

scribed in subsection (2), the life insurer may use a basis
of apportionment that is different from the one described in
subsections (2) and (3), if that basis results in an amount,
actuarially determined, that is more equitable and reasonable
than an amount determined using the basis described in sub-
sections (2) and (3).

“Treatment of de minimis life risk component amounts
An amount of income in respect of a policy that, but for this

subsection, is an amount related to the life risk of a premium or

life reinsurance claim, is treated as not relating to the relevant

life risk component for the purposes of subsection (1), if—

“(a) the life insurer has actuarially determined that the life
risk is 1% or less of the premium or life reinsurance
claim; and

“(b) chooses to apply this subsection for the policy.

“Defined in this Act: actuarially determined, amount, claim, income, income

year, life insurance policy, life insurer, life reinsurance, life risk, life risk com-

ponent, market value, premium, policyholder base income, profit participation

policy, savings product policy, shareholder base income, surrender value

“EY 16 Policyholder base allowable deductions:

“(1)

non-participation policies
“What is included
For an income vear, a life insurer’s deduction that relates to

life insurance policies that are not profit participation policies
1s included as their policyholder allowable deduction to the
extent to which it is incurred in relation to their policyholder
base income under section EY 15.
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“(2)

“Basis of apportionment
Despite subsection (1), if a deduction is included in a life in-

surer’s policyholder base income under subsection (1), but
may also be a shareholder base allowable deduction under

section EY 20, ignoring section EY 20(1)(d), the life insurer
must use a basis of apportionment for the deduction which is—

“(a) the same as in section EY 15(2) and (3) with neces-
sary modifications; or

“(b) 1is the same as in section EY 15(4) with necessary
modifications.

“Defined in this Act: deduction, income year, life insurance policy, life insurer,

policyholder base allowable deduction, policyholder base income, profit par-

ticipation policy, shareholder base allowable deduction

“Profit participation policies

“EY 17 Policyholder base income: profit participation policies

“()

“What is included
For an income vyear, a life insurer has policyholder base income

“(2)

to the extent to which they have an amount for profit partici-
pation policies calculated using the formula—

asset base gross income X (1 — retained earnings average —
future shareholder transfers average) + net transfers.

“Definition of items in formula

In the formula,—
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“(a) asset base gross income is the amount of annual gross
income that the life insurer would have for the policies’
asset base, if—

“(1) the life insurer is treated as having no assets other
than the asset base; and

“(ii) amounts under sections EY 28 and EY 29 are
ignored:

“(b) retained earnings average is an actuarially determined
amount that is the average of the following 2 propor-
tions:

“(i) the proportion of the value of the policies’ asset
base that is attributable to the life insurer’s share-
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“3)

“(d)

(i)

holders at the end of the year before the income

year:
the proportion of the value of the policies’ asset

base that is attributable to the life insurer’s share-
holders at the end of the income year:

future shareholder transfers average is an actuarially

determined amount that is the average of the following

2 proportions:

11781

1

“(ii)

the proportion of the value of the policies’ asset
base that is attributable to the present value (net)
of future transfers to the life insurer’s sharehold-
ers for future bonus declarations that are able to
be supported by the supporting asset base at the
beginning of the income year:

the proportion of the value of the policies’ asset

base that is attributable to the present value (net)
of future transfers to the life insurer’s sharehold-
ers for future bonus declarations that are able to
be supported by the supporting asset base at the
end of the income year:

net transfers is the amount transferred to the benefit of

policyholders from shareholders in respect of participa-

tion policies.
“Meaning of supporting asset base

Supporting asset base means the asset base for relevant poli-

cies excluding—

“(a) policyholder unvested liabilities:

“(b)

the value of assets attributable to the life insurer’s share-

holders.

“Defined in this Act: actuarially determined, amount, annual gross income,

asset base, income vear, life insurer, policyholder base income, present value

(net), profit participation policy, supporting asset base

“EY 18 Policyholder base allowable deductions: profit

participation policies

For an income vear, a life insurer has policyholder base allow-

able deductions equal to the amount they would have, for profit
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participation policies, under the formula in section EY 17(1),

if—

“(a) the life insurer is treated as having no assets other than
the asset base; and

“(b) the item asset base gross income is treated as being the
annual total deduction for the policies’ asset base.

“Defined in this Act: amount, annual total deduction, asset base, income year,

life insurer, policyholder base allowable deduction, profit participation policy

“Shareholder base

“Non-participation policies

“EY 19 Shareholder base income: non-participation policies

“What is included

“(1) Foran income year, a life insurer’s income is included as their
shareholder base income if it relates to life insurance policies
that are not profit participation policies, and it—

“(a) relates to life risk components of premiums and claims,
other than for annuities, and is not described in para-
graphs (b) to (d):

“(b) relates to fees and commissions:

“(c) relates to the life risk component of life reinsurance
claims:

“(d) 1is investment income that is not included as their pol-
icyholder base income under section EY 15:

“(e) 1is not otherwise accounted for in this subpart, for the
income year.

“Treatment of de minimis life risk component amounts

“(2) An amount of income in respect of a policy that, but for this
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subsection, is an amount related to the life risk of a premium

or life reinsurance claim, is treated as not relating to the life

risk component for the purposes of subsection (1), if—

“(a) the life insurer has actuarially determined that the life
risk is 1% or less of the premium or life reinsurance
claim; and

“(b) chooses to apply section EY 15(5) for the policy.
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“3)

“No double-counting

If an amount is included as shareholder base income under

sections EY 23 to EY 29, it is not included under this section.

“Defined in this Act: amount, actuarially determined, claim, income year, life

insurer, life insurance policy, life reinsurance, life risk, life risk component, pol-

icyholder base income, premium, profit participation policy, shareholder base

income

“EY 20 Shareholder base allowable deductions:

“()

non-participation policies

“What is included

For an income vear, a life insurer’s deduction is included as

their shareholder base allowable deduction if it relates to life

insurance policies that are not profit participation policies, and

1it—

“(a) relates to life risk components of premiums and claims,
other than for annuities, and is not described in para-
graphs (b) to (e):

“(b) relates to fees and commissions:

“(c) relates to the life risk component of life reinsurance pre-
miums:

“(d) 1is a deduction in relation to investment income that is
not included as their policyholder base allowable de-
duction under section EY 16:

“(e) 1is a premium payback amount, and—

“(1) section EY 19 applies or has applied to in-
clude the original premium as shareholder base
income; and

“(i1)) section EY 30(7) does not apply or has not ap-
plied to calculate a transitional amount for the
original premium:

“(f) is not otherwise accounted for in this subpart, for the

income year.
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“(2)

“No double-counting
If an amount is included as shareholder base allowable deduc-

tion under sections EY 23 to EY 29, it is not included under
this section.

“Defined in this Act: amount, claim, deduction, income year, life insurer, life

insurance policy, life reinsurance, life risk component, policyholder base allow-

able deduction, premium, premium payback amount, profit participation policy,

shareholder base allowable deduction, shareholder base income

“Profit participation policies

“EY 21 Shareholder base income: profit participation policies

‘)

“What is included
For an income year, a life insurer has shareholder base income

“(2)

to the extent to which they have an amount for profit partici-
pation policies calculated using the formula—

asset base gross income X (retained earnings average + future

shareholder transfers average) — net transfers.

“Definition of items in formula

In the formula,—
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“(a) asset base gross income is the amount of annual gross
income that the life insurer would have for the profit
participation policies’ asset base, if—

“(i) thelife insurer is treated as having no assets other
than the asset base; and

“(i1) amounts under sections EY 28 and EY 29 are
ignored:
“(b) retained earnings average is an actuarially determined
amount that is the average of the following 2 propor-
“(1) the proportion of the value of the policies’ asset
base that is attributable to the life insurer’s share-
holders at the end of the year before the income
year:

“(i1) the proportion of the value of the policies’ asset
base that is attributable to the life insurer’s share-

holders at the end of the income year:
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“(c) future shareholder transfers average is an actuarially

“(d)

determined amount that is the average of the following

2 proportions:

11791

1

(i)

the proportion of the value of the policies’ asset
base that is attributable to the present value (net)
of future transfers to the life insurer’s sharehold-
ers for future bonus declarations that are able to
be supported by the supporting asset base at the
beginning of the income year:

the proportion of the value of the policies’ asset

base that is attributable to the present value (net)
of future transfers to the life insurer’s sharehold-
ers for future bonus declarations that are able to
be supported by the supporting asset base at the
end of the income year:

net transfers is the amount transferred to the benefit

of policyholders from shareholders in respect of profit

participation policies.

“Defined in this Act: actuarially determined, amount, annual gross income,

asset base, income, income year, life insurer, present value (net), profit partici-

pation policy, shareholder base income, supporting asset base

“EY 22 Shareholder base allowable deductions: profit

participation policies

For an income vyear, a life insurer has shareholder base allow-

able deductions equal to the amount they would have, for profit

participation policies, under the formula in section EY 21(1)

if—
“(a)

the life insurer is treated as having no assets other than

“(b)

the asset base; and

the item asset base gross income is treated as being the

annual total deduction for the policies’ asset base.

“Defined in this Act: amount, annual total deduction, asset base, income vyear,

life insurer, profit participation policy, shareholder base allowable deduction
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“Non-participation policies: reserves

“EY 23 Reserving amounts for life insurers: non-participation

“()

policies
“Reserves
Sections EY 24 to EY 27 apply to calculate a life insurer’s

“(2)

reserving amounts for life insurance policies, other than an-

nuities, that have a life risk component and that are not profit
participation policies.

“Actuarial determination

All reserving amounts must be actuarially determined, for each

“(3)

class of policies.

“Positive and negative amounts: shareholder base income or
shareholder base allowable deduction

If a reserving amount calculated under sections EY 24 to

“(4)

EY 27 is a positive amount, the life insurer has that amount as
income included in their shareholder base income. If a reserv-
ing amount calculated under sections EY 24 to EY 27 is a
negative amount, the life insurer has that amount as a deduc-
tion included in their shareholder base allowable deductions.

“Which reserve can be used when?

For an income vyear, for a relevant class of policies, a life in-

282

surer has a reserving amount described in—

“(a) section EY 24, for outstanding claims reserves (the
outstanding claims reserving amount):

“(b) section EY 25, for premium smoothing reserves (the
premium smoothing reserving amount) if the life in-
surer chooses to calculate a premium smoothing reserv-
ing amount and the PSR periods for policies in the class
of policies begins, continues or ends in the income year:

“(c) section EY 26, for unearned premium reserves (the
unearned premium reserving amount), if the life in-
surer chooses to not calculate a premium smoothing re-
serving amount:

“(d) section EY 27, for capital guarantee reserves (the cap-
ital guarantee reserving amount).
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‘(%)

“Choice
Despite subsection (4)(b) and (c), a life insurer may not

“(6)

change between calculating a premium smoothing reserving
amount and an unearned premium reserving amount for a class
of policies once a choice has been made as to which reserving
amount will be used for the class of policies. If a policy in a
class of policies does not meet the relevant requirements de-
scribed in subsection (6), then a life insurer has an unearned
premium reserving amount for that class of policy.

“Meaning of PSR period
PSR period means, for a policy in the relevant class of poli-

cies, a period begining, continuing or ending in the income

year for which—

“(a) premiums payable are level or substantially level, and
the period is 1 or more years; or

“(b) there is a material mismatch between the incidence
of life risk components and the timing of premiums
payable, and the period is 1 or more years.

“Defined in this Act: actuarially determined, amount, class of policies, deduc-

tion, income year, life insurance policy, life insurer, life risk, life risk compo-

nent, premium, profit participation policy, PSR period, shareholder base allow-

able deduction, shareholder base income

“EY 24 Outstanding claims reserving amount:

“(1)

non-participation policies not annuities

“Calculation of reserving amount

For an income year (the current year), a life insurer has an

“(2)

outstanding claims reserving amount for a class of policies
calculated using the formula—

opening outstanding claims reserve

— closing outstanding claims reserve.

“Definition of items in formula

In the formula in subsection (1),—

“(a) opening outstanding claims reserve is—
“(1) the amount of the life insurer’s closing outstand-

ing claims reserve for the class of policies, for the
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“(b)

income year before the current year (the prior
year); or

“@i1) if the life insurer has no closing outstanding
claims reserve for the prior year, the amount
of the life insurer’s outstanding claims reserve
under subsections (3) and (4) for the class
of policies, calculated at the beginning of the
current year, but excluding amounts that were
included in the closing sum insured for the cal-
culation of mortality profit for the prior year or
an earlier income vear:

closing outstanding claims reserve is the amount of

the life insurer’s outstanding claims reserve calculated
under subsections (3) and (4) for the class of policies
at the end of the current year.

“Qutstanding claims reserve calculation

“(3) Alife insurer’s outstanding claims reserve is calculated for the
relevant policies using the formula—
life risk claims incurred + life risk claims reported + risk margin.
“Definition of items in formula
“(4) In the formula in subsection (3),—
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“(a)

life risk claims incurred is the actuarially determined

“(b)

estimate of present values (gross) for the life risk com-
ponents of claims not yet reported to the life insurer be-
fore the end of the current year, but the insured-against
event has occurred. The life risk components must take
into account the probability of the claims being paid,
and future expenses for administering the claims, but
the present value (gross) of relevant life reinsurance
claims must be subtracted from the total:

life risk claims reported is the present values (gross)

of the life risk components of claims reported but not
yet paid. The life risk components must take into ac-
count the probability of the claims being paid, and fu-
ture expenses for administering the claims, but the pre-
sent values (gross) of relevant life reinsurance claims
must be subtracted from the total:
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“(c) risk margin is the appropriate margin for the life risk

components of claims described in paragraph (a) or
(b), to the extent to which the margin is actuarially de-
termined, reflects the uncertainty of the estimates that
arise from the use of the relevant best estimate assump-
tions, and is not already included in the life risk compo-
nents of the claims.

“Defined in this Act: amount, best estimate assumptions, claim, class of poli-

cies, income year, life insurer, life reinsurance, life risk, life risk component,

mortality profit, present value (gross)

“EY 25 Premium smoothing reserving amount:

‘)

non-participation policies not annuities

“Calculation of reserving amount
For an income year (the current year), a life insurer has a pre-

“(2)

mium smoothing reserving amount for a class of policies, dur-

ing the policies’ PSR periods, calculated using the formula—

opening premium smoothing reserve

— closing premium smoothing reserve.

“Definition of items in formula

In the formula,—

“(a) opening premium smoothing reserve is—

“(1) the amount of the life insurer’s closing premium
smoothing reserve for the class of policies, for the
income year (the prior year) before the current
year; or

“(i1) the amount of the life insurer’s premium smooth-
ing reserve calculated under the principles in
subsection (3) for the class of policies, calcu-
lated at the beginning of the current vyear, if the
life insurer has no closing premium smoothing
reserve for the prior year:

“(b) closing premium smoothing reserve is the amount of
the life insurer’s premium smoothing reserve calculated
under the principles in subsection (3) for the class of
policies, calculated at the end of the current year.
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“3)

“Premium smoothing reserve calculation: principles
A premium smoothing reserve for policies in a class of poli-

“(4)

cies, during their PSR periods, is calculated using the follow-

ing principles:

“(a) the premium smoothing reserve must allow the calcu-
lation of a reserving amount for an income year, such
that the reserving amount plus the life risk component
of premiums for the policies for the income year must
equal the expected life risk proportion:

“(b) the life risk component of premiums plus reserving
amount recognised for tax purposes during the policies’
PSR periods must equal the total life risk component of
premiums recognised for financial reporting purposes
during the PSR periods.

“Best estimate assumptions for PSR

Closing and opening premium smoothing reserve amounts

“(5)

must be actuarially determined, using best estimate assump-
tions.

“Special grouping rule for the purposes of best estimate

assumptions
For the purposes of determining premium smoothing reserve

“(6)

amounts, life insurance policies may be grouped together if the

policies have in common,—

“(a) substantially the same contractual terms and conditions,
other than their PSR periods; and

“(b) substantially the same assumptions for pricing their life
risk.

“Meaning of expected life risk proportion

In this section, expected life risk proportion means a pro-
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portion of the total life risk and life risk renewal expenses of
premiums for life insurance policies in the relevant class dur-
ing their PSR periods, where that proportion fairly reflects the
life risk and an amount of life risk renewal expenses expected
to be borne in that income year if the policies were still exist-
ing at the earlier of—

“(a) the end of the income year:
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“(b) immediately before the end of the policies’ PSR period.

“Defined in this Act: amount, actuarially determined, best estimate assump-

tions, class of policies, expected life risk proportion, income year, life insurance

policy, life insurer, life risk, life risk component, premium, PSR period

“EY 26 Unearned premium reserving amount:

“(1)

non-participation policies not annuities

“Calculation of reserving amount

For an income year (the current year), a life insurer has an

“(2)

unearned premium reserving amount for a class of policies
calculated using the formula—

opening unearned premium reserve

— closing unearned premium reserve.

“Definition of items in formula

In the formula,—

“(3)

“(a) opening unearned premium reserve is—
“(1) the amount of the life insurer’s closing unearned
premium reserve for the class of policies, for the

income year before the current year; or
“(i1) the amount of the life insurer’s unearned pre-
mium reserve under subsection (3) for the class
of policies, calculated at the beginning of the cur-
rent year, if the life insurer has no closing un-
earned premium reserve for the income year be-

fore the current year:

“(b) closing unearned premium reserve is the amount of
the life insurer’s unearned premium reserve under sub-
section (3) for the class of policies, calculated at the
end of the current year.

“Unearned premium reserve

A life insurer’s unearned premium reserve is the amount of

the premium in the current year or a prior year, for the relevant
policies, that relates to life risk components and relevant costs,
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in income years after the current year, but subtracting relevant
life reinsurance premiums.

“Defined in this Act: amount, class of policies, income vear, life insurer, life

reinsurance, life risk component

“EY 27 Capital guarantee reserving amount: non-participation

policies not annuities

“Calculation of reserving amount

“(1) For an income year (the current year), a life insurer has a
reserving amount for a class of policies calculated using the
formula—

opening capital guarantee reserve — closing capital guarantee reserve.

“Definition of items in formula

“(2) In the formula,—

“(a) opening capital guarantee reserve is—

“(1) the amount of the life insurer’s closing capital
guarantee reserve for the class of policies, for the
income year before the current year; or

“(i1) the amount of the life insurer’s capital guaran-
tee reserve under subsection (3) for the class of
policies, calculated at the beginning of the cur-
rent year, if the life insurer has no closing capital
guarantee reserve for the income year before the
current year:

“(b) closing capital guarantee reserve is the amount of the
life insurer’s capital guarantee reserve under subsec-
tion (3) for the class of policies, calculated at the end
of the current year.

“Capital guarantee reserve

“(3) A life insurer’s capital guarantee reserve is the net amount of
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credits and debits on account of a risk-linked provision for fu-
ture obligations in relation to a guarantee, for the class of poli-
cies, by the life insurer that capital invested will be returned or
that a minimum return on capital will be paid.
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“(4)

“Reflex in policyholder base
For the current year, if the reserving amount under this sec-

‘%)

tion is positive, the life insurer has that amount as a deduction
included in their policyholder base allowable deductions. For
the current vear, if the reserving amount under this section is 5
negative, the life insurer has that amount as income included

in their policyholder base income.

“Reflex in policvholder base: exception.

Despite subsection (4), for the current year, the life insurer

does not have that amount as income included in their policy- 10
holder base income to the extent to which the amount repre-
sents payment on account of lost capital in the policyholder
base.

“Defined in this Act: amount, class of policies, income year, life insurer, pay,

policyholder base, policyholder base allowable deduction, policyholder base 15

income

“Shareholder base other profit: profit
participation policies

“EY 28 Shareholder base other profit: profit participation

“()

policies that are existing business 20

“Calculation of income

For an income year, a life insurer has an amount, for profit par-

“(2)

ticipation policies that are existing business, that is calculated
using the formula—

other profit x

“Definition of items in formula 25

In the formula in subsection (1).—

“(a) other profit is the amount calculated for the income
year under subsection (4):

“(b) gate is the proportion of a policyholder’s share of profits
from the asset base that is used in the formula that calcu- 30
lates a transfer to the benefit of the life insurer’s share-
holders from the profits of the asset base, as described
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“(3)

in paragraph (a)(iii) of the definition of profit partici-
pation policy.
“Formula: negative amounts and positive amounts

If, for an income year, the formula in subsection (1) calcu-

“(4)

lates a positive amount, that amount is included as income in
the life insurer’s shareholder base income. If it is a negative
amount, then that amount is included as a deduction in the life
insurer’s shareholder base allowable deductions.

“Other profit

For the purposes of the item other profit in subsection (2),

‘(%)

an amount is calculated, for the income vyear (the current
vear) for profit participation policies that are existing busi-
ness, using the following formula:

(premiums — premiums estimate) — (claims — claims estimate)

— (closing policy liabilities — estimated closing policy liabilities).

“Definition of items in formula

In the formula in subsection (5),—
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“(a) premiums is the amount of premiums for policies for
the current year, but subtracting relevant life reinsur-
ance premiums:

“(b) premiums estimate is the actuarially determined total
amount of premiums that the life insurer expected, us-
ing best estimate assumptions, to receive in the current
year for policies that were in force at the start of the
current year or are first entered into in the current year,
after subtracting the present value (net) of relevant life
reinsurance premiums:

“(c) claims is the amount of claims for the current year, after
subtracting relevant life reinsurance claims:

“(d) claims estimate is the actuarially determined total
amount of claims that the life insurer expected, using
best estimate assumptions, to receive in the current
year for policies that were in force at the start of the
current year or are first entered into in the current year,
after subtracting the present value (net) of relevant life
reinsurance claims:
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“(6)

“(e) closing policy liabilities is the total amount of policy li-
abilities for policies determined at the end of the current
year for vested benefits after the previous year’s bonus
declaration:

“(f) estimated closing policy liabilities is the total esti-
mated policy liabilities at the end of the current year
for policies in force at the start of the current year and
expected to be in force at the end of the current year, tak-
ing into account vested benefits after the previous year’s
bonus. The estimated policy liabilities must not take
into account any future bonus declarations, and must
use best estimate assumptions.

“Meaning of policy liabilities
For the purposes of subsection (5), policy liabilities means,

(D

for a policy, an actuarially determined amount that is the pre-
sent value (net) of future claims, plus the present value (net)
of future expenditure or loss, plus the present value (net) of
future tax payments, less the present value (net) of future pre-
miums. Relevant life reinsurance premiums and claims must
be subtracted.

“Basis of best estimate assumptions in actuarially
determining items

The same best estimate assumptions must be used for actuar-

“(8)

1ally determining the items premiums estimate, claims esti-
mate, and policy liabilities in this section. The assumptions
may be appropriate for the start of the year, or for the end of
the year, but once the choice is made between start of the year
and end of the year, that basis may not be changed.

“Meaning of existing business

For the purposes of this section and section EY 29, existing

business means, for a policy, that it is—
“(a) 1issued on or before 30 June 2009; or
“(b) 1issued after 30 June 2009, if—

“(i) issued on the same substantial and material
terms, conditions, and bonus entitlements as
participation policies that the life insurer issued
on or before 30 June 2009, ignoring any annual
increase in life insurance cover that is less than
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10% or less than annual percentage change in
the consumer price index:

“(i1) 1ssued as the result of conversion rights in a pol-
icy issued on or before 30 June 2009.

“Defined in this Act: actuarially determined, amount, best estimate assump-

tions, claim, existing business, income year, life insurance, life insurance policy,

life insurer, life reinsurance, premium, present value (net), profit participation

policy

“EY 29 Shareholder base other profit: profit participation

policies that are new business

“Calculation of income

“(1) For an income year, a life insurer has an amount, for profit
participation policies that are new business, that is calculated
using the formula—

gate
other profitx — __ —previous negative amount.
(1 + gate)

“Definition of items in formula

“(2) In the formula in subsection (1),—

“(a) other profit is the amount calculated for the income
year under subsections (5) to (9):

“(b) gate isthe proportion of a policyholder’s share of profits
from the asset base that is used in the formula that calcu-
lates a transfer to the benefit of the life insurer’s share-
holders from the profits of the asset base, as described
in paragraph (a)(iii) of the definition of profit partici-
pation policy:

“(c) previous negative amount is the amount from the pre-
vious year described in subsections (3) and (4).

“Formula: negative amounts and positive amounts

“(3) If, for an income year, the formula in subsection (1) calcu-
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lates a positive amount, that amount is included as income in
the life insurer’s shareholder base income. If it is a negative
amount, then that amount is not included as a deduction in the
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“(4)

life insurer’s shareholder base allowable deductions, but see
subsection (4).

“Negative amounts: carry forward

The amount by which the amount calculated using the formula

“(5)

in subsection (1) is less than zero is carried forward to the
next income vyear, to be used under this section in the formula
as the item previous negative amount in that next year.

“Other profit

For the purposes of the item other profit in subsection (2),

“(6)

an amount is calculated, for the income year (the current
yvear) for profit participation policies that are new business,
using the following formula:

(premiums — premiums estimate) — (claims — claims estimate)

— (closing policy liabilities — estimated closing policy liabilities).

“Definition of items in formula

In the formula in subsection (5).—

“(a) premiums is the amount of premiums for policies for
the current year, but subtracting relevant life reinsur-
ance premiums:

“(b) premiums estimate is the amount of valuation pre-
miums that the life insurer expected, using best estimate
assumptions, to receive in the current year for policies
that are in force at the start of the current year, or are
first entered into in the current year, after subtracting
the present value (net) of relevant life reinsurance pre-
miums:

“(c) claims is the amount of claims for the current year, after
subtracting relevant life reinsurance claims:

“(d) claims estimate is the actuarially determined amount of
claims that the life insurer expected, using best estimate
assumptions, to receive in the current year for policies
that are in force at the start of the current year, or are first
entered into in the current year, ignoring surrenders and
after subtracting the present value (net) of relevant life
reinsurance claims:

“(e) closing policy liabilities is the amount of policy liabil-
ities for policies determined at the end of the current
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(D

year for vested benefits after the previous year’s bonus
declaration:

“(f) estimated closing policy liabilities is the estimated
policy liabilities at the end of the current year for
policies in force at the start of the current year and
expected to be in force at the end of the current year,
taking into account vested benefits after the previous
year’s bonus. The estimated policy liabilities must not
take into account any future bonus declarations, and
must use best estimate assumptions.

“Meaning of valuation premiums

In this section, valuation premiums means the amount of pre-

“8)

miums payable for a policy, actuarially determined by refer-
ence to the premium formula used when the policy was first
entered into, or, if the premium formula is unavailable, by ref-
erence to mortality, expense, and other assumptions applicable
to premiums for similar policies at the beginning of the income
year in which the policy was first entered into. The valuation
premiums must not include any allowance for future bonus
declarations or future shareholder profits. The amount of the
valuation premium for a policy must not change, unless sig-
nificant changes to the policy justify changing the valuation

premium.
“Meaning of policy liabilities

In this section, policy liabilities means, for a policy, an ac-

“9)

tuarially determined amount that is the present value (net) of
future mortality and maturity claims, plus the present value
(net) of future expenditure or loss, plus the present value (net)
of future tax payments, less the present value (net) of future
valuation premiums. The amount of policy liabilities must not
include any allowance for surrenders or the payment of surren-
der values and relevant life reinsurance premiums and claims
must be subtracted. The minimum amount of policy liabilities
for a policy is the current surrender value of the policy.

“Basis of best estimate assumptions in actuarially
determining items

The same best estimate assumptions must be used for actuar-
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“(10)

mate, and policy liabilities in this section. The assumptions

may be appropriate for the start of the year, or for the end of

the year, but once the choice is made between start of the year
and end of the year, the assumptions must not be changed.

“Meaning of new business

For the purposes of this section, new business means, for a

policy, that it is not existing business under section EY 28.

“Defined in this Act: actuarially determined, amount, best estimate assump-

tions, claim, existing business, income year, life insurance policy, life insurer,

life reinsurance, new business, premium, present value (net), profit participa-

tion policy, valuation premiums

“Transitional adjustments and annuities

“EY 30 Transitional adjustments: life risk

“(1)

“When this section applies: treatment of old and new policies

This section applies to life insurance policies described in sec-

“(2)

tions (2) to (4). For the purposes of this section, a policy (the

new policy) is treated as being issued at the same time as an-

other policy (the old policy) that the new policy replaces, if
the replacement is caused by—

“(a) reinstating the old policy due to a lapse by the insured in
premium payments, if the new policy comes into force
within 90 days of the lapse, and the life insurer treats
the new policy and old policy the same; or

“(b) the life insurer being sold, or the life insurer selling its
rights and obligations under the old policy.

“Life insurance policies

This section applies to a life insurance policy, excluding an

annuity, a group life master policy, credit card repayment in-
surance, and an employer sponsored group policy, if the pol-
1cy 1s issued by the life insurer before the grandparenting start
day or if the life insurer receives an application and a deposit
in money before the grandparenting start day for the policy
which is issued after that day, and—
“(a) the life insurer has no policyholder base income or pol-
icyholder base allowable deduction for the policy; and
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“(b) the policy meets the relevant requirements for the rele-
vant period described in subsection (5)(a) to (c); and
“(c) the amount of life insurance cover does not increase for

“(3)

a cover review period that is wholly or partly in the

relevant income year by more than the greater of—

“(i) 10% of the insurance cover at the beginning of
the cover review period; and

“(i1) the percentage change in consumer price index

for the cover review period.

“Group life master policies

This section applies to a group life master policy, if the policy

296

is issued by the life insurer before the grandparenting start day

or if the life insurer receives an application and a deposit in

money before the grandparenting start day for the policy which

is issued after that day, and—

“(a)

the life insurer has no policyholder base income or pol-

“(b)

icyholder base allowable deduction for the policy; and
the policy meets the requirements for the period de-

“(c)

scribed in subsection (5)(c), or, looking through to the
individual lives covered, to the extent to which the pol-
icy meets the requirements of subsection (5)(a); and

to the extent to which, looking through to the individual

“(d)

lives covered, the cover was first in place before the
grandparenting start day; and
the substantial and material terms and conditions of the

“(e)

policy do not change on or after the grandparenting start

day; and
the amount of life insurance cover, looking through to

the individual lives covered, does not increase for a

cover review period that is wholly or partly in the rele-

vant income year by more than the greater of—

“a4 10% of the life insurance cover at the beginning
of the cover review period; and

“(i1) the percentage change in consumer price index

for the cover review period.
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“Credit card repayment insurance and employer sponsored
group policies

“(4) This section applies to a credit card repayment insurance and
employer sponsored group policies, if the policy is issued by
the life insurer before the grandparenting start day or if the life
insurer receives an application and a deposit in money before
the grandparenting start day, and—

“(a) the life insurer has no policyholder base income or pol-
icyholder base allowable deduction; and

“(b) the policy meets the requirements for the period de-
scribed in subsection (5)(c); and

“(c) to the extent to which, looking through to the individual
lives covered, the cover was first in place before the
grandparenting start day, if the policy is an employer
sponsored group policy; and

“(d) the substantial and material terms and conditions of the
policy do not change on or after the erandparenting start
day.

“Requirements and periods for which this section applies

“(5) For the purposes of subsections (2)(b), (3)(b), and (4)(b),

this section applies to a policy to the extent to which, for the

following relevant period, it is described by the following rele-

vant requirements:

“(a) for a life insurance policy for which only 1 premium is
ever payable, or for which the amount of each premium
is the same, the period that—

“(1) starts on the grandparenting start day; and
“(i1) finishes on the day that the policy ceases to be in
force:

“(b) for a life insurance policy for which the premium is set
for a continuous period beginning before the grandpar-
enting start day and the premium does not go up in the
period (the continuous rate period), the period that
starts on the grandparenting start day and ends on the
later of the following:

178

i) the day that is the last day of the continuous rate
period:

“(i1)) whichever day described in paragraph (c)(i)

and (ii) is earlier:
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“(6)

“(c) for a life insurance policy for which the premium may
vary each vyear, the period that starts on the grandparent-
ing start day and ends on the earlier of the following:
“(i) the day that the policy expires:

“(i1) the day that is before the 5 years anniversary of
the grandparenting start day.

“When this section does not apply: once-only opt out

This section does not apply to a class of policies after the life

insurer irrevocably chooses in a notice received by the Com-
missioner that this section does not apply for the class.

3

‘Adjustment

“(7) For the income year, a life insurer has an amount of share-
holder base allowable deduction calculated for a class of poli-
cies using the formula—

premiums — total net reserving amounts
— (1.2 x expected death strain).

“Definition of items in formula

“(8) In the formula,—

“(a) premiums is the life insurer’s total premiums for the
income year for the policies, but subtracting relevant
life reinsurance premiums:

“(b) total net reserving amounts is the total of reserving
amounts for the income year under sections EY 24
to EY 27, but treating amounts that are shareholder
base income as negative amounts, and amounts that
are shareholder base allowable deductions as positive
amounts:

“(c) expected death strain is the amount calculated under
the expected death strain formula (life) in accordance
with sections EZ 53 to EZ 60 (which relate to the
transitional adjustment for expected death strain) for the
income year.

“Negative amounts

“(9) If subsection (7) gives a negative amount for a policy, it is
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£(10)

“Meaning of cover review period

Cover review period means—

‘1)

“(a) the relevant income vyear, if the life insurer has not cho-
sen a different period under paragraph (b):

“(b) a period of a year that has a starting and anniversary
date that the life insurer irrevocably chooses, for a class
of policies, in a return of income for the tax year corres-
ponding to the income year in which the grandparenting
start day is included.

“Meaning of credit card repayment insurance

Credit card repayment insurance means a life insurance pol-

“(12)

icy with multiple individuals’ life insurance cover grouped

under it, if—

“(a) the group of individuals is identified in the policy and
the general public are excluded; and

“(b) the benefits of the cover are for the repayment of an
outstanding debt balance of a credit card.

“Meaning of employer sponsored group policies

Emplover sponsored group policy means a life insurance

“(13)

policy with multiple individual’s life insurance cover grouped

under it, if—

“(a) the group of individuals is identified in the policy as
employees and the general public are excluded; and

“(b) the benefits of the cover are determined by a calculation
that is based on age, salary or wages, or employee se-
niority.

“Meaning of grandparenting start day

Grandparenting start day means—

“(14)

“(a) 1 July 2010, if paragraph (b) does not apply:

“(b) a life insurer’s early life regime application day, if the
life insurer irrevocably chooses that day as their grand-
parenting start day.

“Meaning of group life master policies

Group life master policy means a life insurance policy with

multiple individual’s life insurance cover grouped under it, if
the group of individuals is identified in the policy and the gen-
eral public are excluded. Life reinsurance policies are group
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life master policies but credit card repayment insurance and
employer sponsored group policies are not group life master

policies.

“Defined in this Act: amount, Commissioner, cover review period, credit card

repayment insurance, class of policies, early life regime application day, em-

ployer sponsored group policy, grandparenting start day, group life master pol-

icy, income year, life insurance, life insurer, life reinsurance, policyholder base

allowable deduction, policyholder base income, shareholder base allowable de-

duction, shareholder base income

“EY 31 Annuities

“(1)

“When this section applies
This section applies when a life insurance policy is an annuity.

“(2)

“Adjustment
For the income year, a life insurer has an amount calculated

“3)

for the relevant annuities using the formula—

closing actuarial reserves — (0.99 x expected death strain).

“Definition of items in formula

In the formula,—

“(4)

“(a) closing actuarial reserves is the life insurer’s closing
actuarial reserves (active annuities), calculated in ac-
cordance with section EZ 59(2) (Meaning of actuarial
reserves):

“(b) expected death strain is the amount calculated under
the expected death strain formula (active annuities) in
accordance with sections EZ 53 to EZ 60 (which re-
late to the transitional adjustment for expected death
strain) for the income year.

“Positive and negative amounts

If the formula in subsection (1) gives a positive amount, the
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(D)

)
“2)

© 32

negative amount, the life insurer has that amount as a deduc-
tion included in their shareholder base allowable deductions.

“Defined in this Act: amount, income year, life insurer, life insurance policy,

shareholder base allowable deduction, shareholder base income”’.

Subsection (1) applies—

(a) onandafter 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income vears, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

year.

Policyholder income formula: FDR adjustment

Section EY 43B(1)(a) and (b) are replaced by the following:

“(a) property is an attributing interest in a FIF held by a life
insurer or by a multi-rate PIE that the life insurer has
invested in, directly or indirectly; and

“(b) the life insurer or the multi-rate PIE uses the fair divi-
dend rate method for the property; and”.

Section EY 43B(2) is replaced by the following:

“When has life insurer indirectly invested in multi-rate PIE?
For the purposes of subsection (1), a life insurer is treated as
investing indirectly in a multi-rate PIE (PIE A) when a multi-
rate PIE has invested in PIE A and the investment may be
traced through an unbroken chain of investments in multi-rate
PIEs to a direct investment by the life insurer in a multi-rate
PIE.”

In seetion EY 43B; in the hist of defined terms; “portfolio in=
vestment=tinked life fund® ts omitted; and “multi-rate PHE? and
“PHE” are inserted:

In section EY 43B, in the list of defined terms,—

(a) “portfolio investment-linked life fund” is omitted; and
(b) “multi-rate PIE” and “PIE” are inserted.

Subsections (1) and (2) apply for the 2010-11 income year.

301

10

15

20

25

30



Taxation (International Taxation, Life

Part 1 cl 145 Insurance, and Remedial Matters) Bill

145
(D

“(D)

)

“2)

3)

4)

¢ 3
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Policyholder income formula: PILF adjustment
Insection EY 43C(1), the words before paragraph (a) and para-
graph (a) are replaced by the following:

This section applies for the purposes of section EY 42(5C) to
property that supports only actuarial reserves for a life fund
PIE to the extent to which the property is—

“(a) an attributing interest in a FIF—

“(1) held by a life insurer or a multi-rate PIE that the
life insurer has invested indirectly or indirectly;
and

“(i1) for which the life insurer or multi-rate PIE uses
the fair dividend rate method:”.

Section EY 43C(2); other than the heading; is replaced by the
following:

“When has life insurer invested directly in multi-rate PIE?
For the purposes of subsection (1), a life insurer is treated as
investing directly in a multi-rate PIE (PIE A) when a multi-
rate PIE has invested in PIE A and the investment may be
traced through an unbroken chain of investments in multi-rate

PIEs to a direct investment by the life insurer in a multi-rate
PIE.”

Section EY 43C(3)(b)(ii) is replaced by the following:

“@1) dividends or distributions for shares described in
subsection (1)(b) other than a distribution from a
multi-rate PIE to which section CX 56B (Distri-
butions to investors in multi-rate PIEs) applies.”

Section EY 43C(9)(c)(ii) is replaced by the following:

“(@i1) dividends and distributions for the shares, other
than distributions from a multi-rate PIE to which
section CX 56B applies.”

In seetion E¥ 43€; in the tist of defined terms; “portfolio

Subsections (1) te (5) apply for the 2609—16 income year:

In section EY 43C, in the list of defined terms,—

(a) ‘“portfolio investment-linked life fund” is omitted; and

(b) “life fund PIE”, “multi-rate PIE”, and “PIE” are in-
serted.
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(1)

“3)

Subsections (1) to (4) apply for the 201011 income year.

Non-resident life insurers with life insurance policies in
New Zealand
Section EY 48(3) is replaced by the following:
“Shareholder base and policyholder base
The hife insurer’s income; or expenditure or toss; is appor-
tioned between thetr pohicyholder base or sharcholder base
under the provistons of this subpart to the extent to whieh the
ineome; or expenditure ot toss; relates to—
offered or was offered or entered into in New Zeatand:
fate exchustvely to tife mnsurance potlicies deseribed
paragraph (a):

The life insurer’s income and deductions are apportioned be-

)

tween their policyholder base or shareholder base under the

provisions of this subpart to the extent to which the income or

deductions relate to—

“(a) life insurance policies that the life insurer, as insurer,
offered or was offered or entered into in New Zealand:

“(b) life reinsurance policies held by the life insurer that re-
late exclusively to life insurance policies described in
paragraph (a).”

In section EY 48(4), “other than under a formula referred to in

subsection (3)” is replaced by “other than under the provisions

of this subpart”.

on and after + Aprit 2069-

Subsections (1) and (2) apply—

(a) onand after 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income vyears, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

ear.
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147 Section EZ 31 repealed
(1)  Section EZ 31 is repealed.
years:
(2) Subsection (1) applies for—
(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or
(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.
148 Section EZ 32B repealed
Section EZ 32B is repealed.
148B Income and expenditure where financial arrangement
redeemed or disposed of
(1) In section EZ 38(6)(a)(iii), “section EZ 41(8)(c)(ii)” is re-
placed by “subsection (8)(c)(ii)”.
(2) Subsection (1) applies for the 2008-09 and later income

years.

148C New section EZ 52B added

A

After section EZ 52, the following is added:

“EZ52B Consistency of use of IFRS method: Determination G3

“(1)

and 2009-10 income year
For the purposes of the exception in section EW 25B(2), a

person may change a method for IFRS if—

“(a) the method they change to is Determination G3 under
section EW 15E(2)(aa); and

“(b) that method is available to them to use.

“(2) This section applies for the 2009—-10 income year.
“Defined in this Act: IFRS, income year .

(2) Subsection (1) applies for the 2009-10 income year.

149 New headings and sections EZ 53 to EZ 60 addedNew

(1)
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headings and sections EZ 53 to EZ 62 added
After seetion EZ 52; the following s added:After section EZ
52B, the following is added:
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“Life insurance transitional adjustment:
expected death strain

“Expected death strain formulas

“EZ53 How expected death strain is calculated

“(h)

“(2)

“G)

“Calculation of expected death strain: steps

For an income year, the life insurer calculates their expected

death strain by following these steps:

“(a) first, use the relevant expected death strain formula to
calculate an amount for each life insured under each
life insurance policy existing at the start of the income
year (see. subsections (2) and (3) for guidance on
the relevant expected death strain formula):

“(b) second, for each such life insurance policy, add together
the amounts for the lives insured under it:

“(c) third, add together the totals reached under paragraph

(b).
“Expected death strain formula (life)

Section EZ 54(1) sets out the expected death strain formula
(life). This is the formula a life insurer uses for an income year,
to calculate an amount for a life insured under a life insurance
policy, except to the extent to which an annuity is being paid
under the policy at some time in the income year.

“Expected death strain formula (active annuities)

Section EZ 54(2) sets out the expected death strain formula
(active annuities). This is the formula a life insurer uses for an
income year, to calculate an amount for a life insured under a
life insurance policy, to the extent to which an annuity is being
paid under the policy at some time in the income year.

(13 . . . . . . . .
Defined in this Act: business, income year, life insurance, life insurance pol-

icy, life insured, life insurer, pay

“EZ 54 Expected death strain formulas

“(D)

“Expected death strain formula (life)
The expected death strain formula (life) is—

305

10

15

20

25

30



Taxation (International Taxation, Life

Part 1 cl 149 Insurance, and Remedial Matters) Bill

“2)

“G)

“(4)

“)

“(6)

306

claim probability x (opening sum assured
— opening actuarial reserves).

“Expected death strain formula (active annuities)
The expected death strain formula (active annuities) is—

claim probability X opening actuarial reserves.

“Definition of items in formulas

The items in the formulas are defined in subsections (4) to
(6).

“Claim probability

Claim probability is the probability of a claim arising under
the policy for the life insured’s death in the income year. It
is determined at the start of the income year using the same
mortality assumptions as are used to calculate the life insurer’s
actuarial reserves at the start of the income year. It is expressed
as a decimal. Variations to claim probability are in sections
EZ 55(2) and EZ 57(2).

“Opening sum assured

Opening sum assured is the claim that would be payable
under the policy for the life insured’s death in the income year
or, if no such claim would be payable, the claim that would be
payable under the policy for the life insured’s survival to the
relevant date or age specified in the policy. It is determined
at the start of the income year. It may be zero. Variations to
opening sum assured are in sections EZ 56(2), EZ 57(3),
and EZ 58(2).

“Opening actuarial reserves

Opening actuarial reserves is the amount in the life insurer’s
actuarial reserves for the life insured under the policy. It is
determined at the start of the income year.

“Defined in this Act: actuarial reserves, amount, claim, income year, life in-

sured, life insurer, pay
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“EZ5S5 Expected death strain formulas: option when more
than 1 life insured

“When this section applies

“(1) This section applies when a life insurance policy covers more
than 1 life insured.

“Claim probability

“(2) In using the relevant expected death strain formula, the life
insurer may use as claim probability a common factor for all
the lives insured under the policy.

“Features of common factor

“(3) The common factor must be a reasonable approximation of the
average probability of a claim arising under the policy for each
life insured’s death in the income year. It must be weighted as
necessary to take account of—

“(a) differing claims for individual lives insured under the
policy; and

“(b) differing amounts in the life insurer’s actuarial reserves
for individual lives insured under the policy.

“Defined in this Act: actuarial reserves, amount, claim, income year, life insur-

ance policy, life insured, life insurer

“EZ56 Expected death strain formula (life): when annuity
payable on death

“When this section applies

“(1) This section applies when, and to the extent to which, a life
insurance policy provides for the payment of an annuity the
start of which is contingent on the life insured’s death.

“Opening sum assured

surer uses as opening sum assured the net present value of

“a) at the start of the income year; and
of the trcome year; and

“e) using the same assumptions and bases of caleutation as
are used to cateulate the hfe msurer’s actuartat reserves
for the mcome year
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“(2)

In using the expected death strain formula (life), the life insurer

uses as opening sum assured the present value (net) of the

annuity. The present value (net) is determined—

“(a) at the start of the income year; and

“(b) on the assumption that the life insured died at the start
of the income vear; and

¢) using the same assumptions and bases of calculation as
are used to calculate the life insurer’s actuarial reserves
for the income vear.

(13

“Defined in this Act: actuariat reserves; income year; tife insuranee poliey; Hife
insured; tife insurer; paymentactuarial reserves, income year, life insurance pol-

icy, life insured, life insurer, payment, present value (net)

“EZ57 Expected death strain formulas: when annuity payable

“(1)

“(2)

308

on survival to date or age specified in policy

“When this section applies

This section applies when, and to the extent to which, a life
insurance policy provides for the payment of an annuity the
start of which is contingent on the life insured’s survival to the
relevant date or age specified in the policy.

“Claim probability

In using the relevant expected death strain formula, the life
insurer must use claim probability as defined in section
EZ 54(4), without regard to the fact that the payment of the
annuity is not contingent on the life insured’s death.

“Opening sum assured

mst ise as opening stm assured the net present vahtie of the

“a) at the relevant date or age speetfied i the policy: and

“by on the assumption that the hife instired survived to the
date or age; and

“e) using the same assumptions and bases of calcutation as
are used to cateulate the hfe insurer’s actuartal reserves
for the income year:
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“(3)

In using the expected death strain formula (life), the life insurer

must use as opening sum assured the present value (net) of

the annuity. The present value (net) is determined—

“(a) at the relevant date or age specified in the policy; and

“(b) on the assumption that the life insured survived to the
date or age; and

¢) using the same assumptions and bases of calculation as
are used to calculate the life insurer’s actuarial reserves
for the income vear.

(13

“Defined in this Act: actuariat reserves; income year; tife insuranee poliey; Hife
nsured; tife insurer; pay; paymentactuarial reserves, income year, life insurance

policy, life insured, life insurer, pay, payment, present value (net)

“EZ58 Expected death strain formula (life): when partial

“(1)

“(2)

reinsurance exists

“When this section applies

This section applies when a life insurer has partial life reinsur-
ance.

“Opening sum assured

Inusing the expected death strain formula (life), the life insurer
must reduce opening sum assured by the claim receivable by
the life insurer under the life reinsurance policy for the contin-
gency against which the life insured is covered under the life
insurance policy.

“Defined in this Act: claim, life insurance policy, life insured, life insurer, life

reinsurance policy, partial reinsurance

“Actuarial reserves

“EZ59 Meaning of actuarial reserves

“(D)

“2)

“Actuarial reserves generally

For the purposes of sections EZ 53 to EZ 58, actuarial
reserves means a life insurer’s reserves as calculated under
section EZ 60.

“Closing actuarial reserves for annuities

For the purposes of the item closing actuarial reserves in sec-
tion EY 30(3) (Annuities), closing actuarial reserves (active
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“G)

annuities) means a life insurer’s opening actuarial reserves
under section EZ 54(6) for a life insurance policy, to the ex-
tent to which an annuity is being paid under the policy where
the life insured dies in the income year for which the formula
in section EY 30 is applied. Where the life insured survives
to the end of that income year, the closing actuarial reserves
(active annuities) is zero.

“Link between actuarial reserves and life insurer

Actuarial reserves, for a life insurer at any time, means the life
insurer’s actuarial reserves at that time.

(13 . . - . . . . .
Defined in this Act: actuarial reserves, life insurance policy, life insurer

“EZ 60 Actuarial reserves: calculation

“(D

“2

“G)

310

“Calculation by actuary

The life insurer’s actuarial reserves must be actuarially deter-
mined.

“All reserves or 1 or more amounts

The actuary may calculate—

“(a) the actuarial reserves for all the life insurance policies
for which the life insurer is the insurer; or

“(b) the amount in the life insurer’s actuarial reserves for 1
or more life insurance policies for which the life insurer
is the insurer.

“Interest, mortality, and other assumptions and bases of
calculation

The actuary must do the calculation using interest, mortality,
and other assumptions and bases of calculation that—
“(a) are based on the same principles as those used in the
actuarial advice on which the following are calculated:
“@) the level of surplus funds available to the life
insurer for allotment or payment to shareholders
or policyholders; or
“(@1) the level of surplus funds available to the life
insurer, if a superannuation scheme, for allotment
to objects of the scheme other than the object of
providing for members’ benefits; and
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“(4)

“)

“(6)

“(7

“(b) are likely to produce a reasonable estimation of the fu-
ture experience of the life insurer in relation to life in-
surance policies of which the life insurer is the insurer,
having regard to the past experience of the life insurer
in relation to life insurance policies of which the life in-
surer was the insurer; and

“(c) conform with commercially acceptable practice.

“Reserves for policy never negative

The amount in the actuarial reserves for a life insurance policy
must never be negative.

“Reserves for all policies never less than total of surrender
values

The actuarial reserves at any time must not be less than the
total of the surrender values of all the life insurance policies
they cover at that time.

“Reserves for policies same at end of one, and start of next,
income year

The amount in the actuarial reserves for life insurance policies
at the start of an income year is the same as the amount in the
actuarial reserves for the life insurance policies at the end of
the previous income year.

“Effect of partial reinsurance

The actuarial reserves of a life insurer who has partial life rein-
surance must be reduced by an amount that the actuary respon-
sible for actuarial control of the life insurer considers appropri-
ate having regard to the nature of the life reinsurance policies.

(13 . . . . . .
Defined in this Act: actuarial reserves, actuary, amount, income year, life in-
surance policy, life insurer, life reinsurance policy, partial reinsurance, payment,

shareholder, superannuation scheme
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“Entry to new life insurance regime:
transitional and miscellaneous provisions

“EZ 61 Allowance for cancelled amount: spreading

“Policyholder base allowable deduction

“(1) For an income year that includes 1 July 2010 and later income
years, a life insurer may choose, by a notice received by the
Commissioner on or before the last day for furnishing a return
of income for the relevant income year or within such further
time as the Commissioner may allow, that an amount (the de-
duction amount) is included as their policyholder base allow-
able deduction for the income year, if—

“(a) thelife insurer has no taxable income, other than in rela-
tion to its policyholder base, for the tax year correspond-
ing to the income year, and no taxable income, other
than in relation to its policyholder base, for every earlier
tax year going back to, and including, the tax year that
corresponds with the income year that includes 1 July
2010; and

“(b) the deduction amount is stated in the notice and it is
equal to or less than the least of the following:

“(1) the available tax loss for the tax year that corres-
ponds with the income year, before applying this
section; and

“(i1) the available concession amount for the income
year, described in subsection (2); and

“(ii1) the amount that would be the life insurer’s
schedular policyholder base income for the in-
come year, before applying this section for the
year.

“Available concession amount

“(2) For the purposes of subsection (1), the available concession
amount for the income year is a positive amount calculated
using the formula—

base concession amount — used.

“Definition of items in formula

“(3) In the formula,—
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“(a) base concession amount is the lesser of the following:
“(1) the cancelled amount described in section IT 1
(Cancellation of life insurer’s policyholder net
losses); and
“(i1) the amount of available tax loss for the tax year
that corresponds with the income year that in-
cludes 1 July 2010, before applying this section
for the year:
“(b) wused is the total amount of policyholder base allowable
deductions that have arisen under this section for in-
come vears before the income year.

“Defined in this Act: amount, Commissioner, income year, life insurer, net

loss, policyholder base, policyholder base allowable deduction, return of in-

come, schedular policyholder base income, tax loss, tax year, taxable income

“EZ 62 Reinsurance transition: life financial reinsurance may

‘()

be life reinsurance
If a life contract that is entered into before a life insurer’s rein-

“(2)

surance grandparenting start day would be a contract for life fi-

nancial reinsurance but for this section, then it is treated as life

reinsurance, instead of life financial reinsurance, for the period
starting on the reinsurance grandparenting start day, and end-
ing on the earlier of —

“(a) the last day of the term of the contract, as that term is
stated in the contract before the reinsurance grandpar-
enting start day; and

“(b) the day 5 vyears after the reinsurance grandparenting

start day.
“Meaning of reinsurance grandparenting start day

Reinsurance grandparenting start day means—

“(a) 1 July?2010, ifthe life insurer does not have an early life
regime application day; or

“(b) a life insurer’s early life regime application day, if the
life insurer has an early life regime application day.

“Defined in this Act: early life regime application day, income vyear, life finan-

cial reinsurance, life insurer, life reinsurance, reinsurance grandparenting start
2

day .
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after + Aprit 2009-

Subsection (1) applies—

(a) onandafter 1 July 2010, unless paragraph (b) applies:

(b) for an income year that includes 1 July 2010 and later
income years, if the life insurer chooses to apply the new
life insurance rules in this Act in a return of income for
the tax year corresponding to the first relevant income

ear.

New heading and seetions EZ 61 to £Z 63 added
Before the heading to Part F; the following ts added:
. . .E o f0 : . tife

insurance regime

Immedtately before the first day of the income year beginning
on or after + Aprit 2609; alt of the property of a life msurer
that supports actuartal reserves for the purposes of the policy-
aﬁeﬁ-toafhrrdpefseﬁ-andmmeﬁate}yre—aeqmredfremfhat
person for the same constderation:

“Pefined in this Aet: actuarial reserves; amount; dispose; income year; life
insurer; market value

“kZ 62 Allowanee for eancelled amount: spreading

%

314

For an income year beginning on or after T April 2069; a life
instrer may choose; by a nottee recetved by the Commisstoner
on or before the last day for furnishing a return of income for
the relevant income year; that an amount ts pohicyholder base
gross expenditure ot toss for the income year, HH—
tion to its pohicyholder base; for the tax year correspond-
ng to the income year; and no taxable income; other
than in relation to its potieyholder base; for every ear-
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on or after T Aprit 2669; and
“b)y the amount 1s stated in the notice and the amount 1s
eqttal to or tess than the feast of the following:

“ the amount of available tax toss for the tax year
that eorresponds with the income year; before ap-
yeat:

“Avaitabte concession amottnt

For the purposes of subseetion (1); the available concession
amotnt for the income year is a positive amount calculated
using the formuta—

base eoncesston amount — used:

in the formula,—
“ta) base concession amount is the lesser of the following:
“ the canceled amount described in seetion ¥F
4 (Cancellation of Hife insurer’s potieyhotder net
osses); and

“tp the amount of available tax toss for the tax year
fing on ot after + April 2609 before applying this
section for the year:

“b) wused is the total amount of policyholder base gross ex-
penditure or toss that ts under this seetton for income
years before the income year:

toss; polteyholder base gross expenditure or loss; return of income; schedutar
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150

be life reinsurance

A contract that ts entered into before + Aprit 2069 and that;

but for this section; would be a contract for life financtal rein=

anree; for the pertod starting on the first day of the first income
year begintnning on or after  Aprit 2609; and ending on the
fater of—

“ta) the tast day of the term of the contract; as that term 1s
stated in the contract before + Aprit 2009 and ignoring
any renewal; and

“b) 3t March 2044

“Defined in this Aet: income year, life financial reinsuranee; Hfe reinsuranee™

New section EZ 63 inserted
Before the heading to Part F, the following is inserted:

“EZ 63 Disposal and acquisition upon entry

“(1)

“When this section applies

This section applies for a life insurer immediately before a day

“(2)

(the application day) that is—

“(a) 1 July 2010, ifthe life insurer does not have an early life
regime application day, or

“(b) their early life regime application day, if the life insurer
does have an early life regime application day.

“Disposal and acquisition upon entry

Immediately before the application day, all of the property of
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a life insurer that supports actuarial reserves for the purposes
of the policyholder income formula in section EY 43 (Policy-
holder income formula) is treated as disposed of, for market
value consideration, to a third person, and immediately re-ac-
quired from that person for the same consideration.
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“3)

“Exclusion
Property that is an interest in a PIE that is not a listed PIE

151
(D
()

“(4)

(2B)

is excluded from the disposal and re-acquisition described in
subsection (2).

“Defined in this Act: actuarial reserves, amount, dispose, early life regime

application day, income year, life insurer, listed PIE, market value, PIE, port-

folio-listed company”’.

Recharacterisation of certain debentures
Section FA 2(3) is repealed.

Section FA 2(4), other than the heading, is replaced by the
following:
A profit-related debenture—
“(a) means a debenture with a rate of interest that is set from
time to time by reference to—
“(i) the dividend payable by the company issuing the
debenture; or
“(i1) the profits of the company issuing the debenture,
however measured:
“(b) does not include a debenture under which the interest
payable is determined by a fixed relationship to—
“(i) banking rates; or
“(i1) general commercial rates; or
“(iil) economic, commodity, industrial, or financial in-
dices, but the application of this subparagraph is
subject to section FZ 1(3) (Treatment of interest

payable under debentures issued before certain
date).”

In section FA 2(4)(b)(iii), “date).” is replaced by “date):” and

“(c)

the following is inserted:
does not include a debenture treated as a share under section

3)
“©)

FA 2B (Stapled debt securities).”

Section FA 2(5), other than the heading, is replaced by the

following:

In this seetion; a substituting debenture—Substituting

debenture—

“(a) means a debenture issued by a company to a share-
holder or class of shareholders of the company when

317
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(3B)

“(b)

“(c)

the amount of the debenture is determined by reference

to 1 or more of the following aspects of the shares in the

company or another company held by the shareholder or
class of shareholder at the time the debenture is issued
or at an earlier time:

“(i) the number of shares:

“(i1) the available subscribed capital of the relevant
company calculated under the slice rule set out
in section CD 23 (Ordering rule and slice rule):

“(iii) some other reference to the shares:

includes a debenture issued to a shareholder or a class of

shareholder when the amount of the debenture is deter-

mined by reference to 1 or more aspects of the shares as

described in paragraph (a) held by the shareholder in a

company other than that issuing the debenture, whether

or not the company is being, or has been, liquidated:
does not include a debenture that is a convertible note.”

In section FA 2(5)(c), ‘“note.” is replaced by “note:” and the

4)
)

“(7

following is added:

“(d)

does not include a debenture treated as a share under

section FA 2B.”

Section FA 2(6) is repealed.

Section FA 2(7), other than the heading, is replaced by the
following:

For the purposes of subsection (5), the amount of the deben-
ture means the principal sum secured by or owing under the
debenture.”

151B New section FA 2B inserted

(1)  After section FA 2, the following is inserted:
“FA 2B Stapled debt securities

“()

“When subsection (2) applies

Subsection (2) applies when—

318

“(a) acompany has issued a debt security; and

“(b) the debt security is stapled to a share in the company or
to a share in another company; and

“(c) the share is not a fixed-rate share.
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“Stapled debt treated as equity

“(2) The stapled debt security is treated as a share issued by the
company and—

“(a) interest payable under the stapled debt security is
treated as a dividend; and

“(b) section DB 10B (Interest or expenditure connected to
stapled debt security) may deny deductions for expend-
iture or loss related to the security.

“Stapled securities aggregated

“(3) A stapled debt security and a share to which it is stapled are
treated as a single share for the purposes of applying—

“(a) the definition of non-participating redeemable share
in section CD 22(9) (Returns of capital: off-market
share cancellations); and

“(b) the definition of fixed-rate share in section LL 9 (Some
definitions); and

“(c) the definitions, in section YA 1 (Definitions), of—

“(i) fixed-rate foreign equity; and
“(i1) fixed-rate share, except for the purposes of sub-
section (1)(c).
“Meaning of debt security
“(4) In this section, debt security means a financial arrangement
if—

“(a) the financial arrangement provides funds to the com-
pany; and

“(b) the financial arrangement gives rise to an amount for
which the company would have a deduction but for this
section; and

“(c) the amount does not arise only from either a movement
in a currency exchange rate or a non-contingent fee.

“Meaning of stapled

“(5) In this section, a debt security is stapled to a share if—

(13

a) the debt security can, or ordinarily can, be disposed of
only together with the share; and

“(b) the arrangement that requires the debt security and the

share to be disposed of together is an arrangement to

which the company that issued the debt security or the

company that issued the share is a party.
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“(6)

“Exclusion: small company shareholder agreements

This section does not apply if the debt security is stapled to the

(N

share using a shareholder agreement for a company that is not
a widely-held company, and is not an associated person of a
widely-held company.

“Exclusion: stapling before 25 February 2008

This section does not apply if the debt security was stapled to

S

151C

the share before 25 February 2008.

“Defined in this Act: amount, associated person, company, debt security, deduc-

tion, dividend, financial arrangement, fixed-rate share, interest, non-contingent

fee, share, shareholder agreement, stapled, widely-held company’’.
Section FA 2B(3)(b) is repealed.

Subsection (1) applies if a debt security is stapled to a share
on or after 25 February 2008.

Subsection (2) applies for the 2009—-10 and later income
years.

Financial arrangements rules

@

320

Section FB 9, other than the heading and list of defined terms,
1s replaced by the following:

The financial arrangements rules do not apply to a financial
arrangement transferred on a settlement of relationship prop-
erty if the financial arrangement meets the criteria set out in
section EW 10(6) (Financial arrangements to which financial
arrangements rules apply). For the application of the old fi-
nancial arrangements rules, see section EZ 45(c) (Application
of old financial arrangements rules).”

Subsection (1) applies for the 2008—09 and later income

years.

What this subpart does

“dy the transfer of property on a distribution in kind by a
company in a transfer of value catused by a sharcholding

yeats:
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153

“(2)

153B

Transfer at market value

Section FC 2(2), other than the heading, is replaced by the
following:

For property referred to in section FC 1(1)(a), the disposal
and acquisition is treated as occurring immediately before the
death of the person.”

Property transferred to charities or to close relatives and

“()

others
Section FC 4(1), other than the heading, is replaced by the

following:
This section applies in the circumstances described in section

‘)

FC 1(1)(a) or (b) when tax-base property is transferred on a

person’s death when the only beneficiaries of the deceased per-

son are—

“(a) aclose relative of the deceased person:

“(b) a person exempt under section CW 43 (Charitable be-
quests).”

Section FC 4(1), other than the heading, is replaced by the

following:
This section applies in the circumstances described in section

154
(1)

FC 1(1)(b) when tax-base property is transferred on a person’s
death when the only beneficiaries of the deceased person are—
“(a) aclose relative of the deceased person:

“(b) a person exempt under section CW 43 (Charitable be-

quests).”
In section FC 4(2), “The transfer, including any intervening
transfer to an executor or administrator, is treated” is replaced
by “The transfer is treated”.

In section FC 4, in the list of defined terms, “tax base property”
is replaced by “tax-base property”.

Subsection (1) applies for the 2008—09 and later income
years.

What this subpart does
Section FE 1(1)(a)(i) is replaced by the following:
“(i) iscontrolled by a single non-resident, or is a New
Zealand resident (an outbound entity) with an
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)

€2

155
(D

2)

322

income interest in a CFC, or a New Zealand resi-
dent that controls an outbound entity; and”.
In section FE 1, in the list of defined terms, “CFC” and “in-
come interest” are inserted.
In seetton FE 15 in the hist of defined terms; “controt” ts omit=
tec:
Subsections (1) and (2) apply for the 2669—16 and tater in-
come years:
Subsection (1) applies for—
(a)  the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or
(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

When this subpart applies

In section FE 2(1)(d), “trust.” is replaced by “trust:”, and the

following is added:

“(e) a company that is resident in New Zealand and has an
income interest in a CFC:

“(f) acompany that is resident in New Zealand and has—
“(i) an ownership interest in a company described in

paragraph (e) of 50% or more:
“(i1) control of a company described in paragraph
(e) by any other means:

“(g) anatural person, or a trustee of a trust settled by a New
Zealand resident, if the natural person or trustee is resi-
dent in New Zealand and has—

“(i) an income interest in a CFC:

“@1) an ownership interest in a company described in
paragraph (e) or (f) of 50% or more:

“(@i1) control of a company described in paragraph
(e) or (f) by any other means.”

In section FE 2, in the list of defined terms, “CFC” and “in-

come interest” are inserted.

ted:

eome years:
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156
(1)

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Section FE 3 replaced
Section FE 3 is replaced by the following:

“FE 3 Interest apportionment for individuals

“(1)

“2)

“Natural persons and trustees: inbound, not described in
section FE 2(1)(g)

This subpart applies to a natural person or trustee not described

in section FE 2(1)(g) with the following modifications:

“(a) the New Zealand group of the natural person or trustee
is made up of the natural person or trustee and all asso-
ciated persons who—

“(i) are resident in New Zealand; or

“(i1) are carrying on business in New Zealand through
a fixed establishment in New Zealand; or

“(ii1) derive income that has a source in New Zealand
and for which relief from New Zealand tax under
a double tax agreement is unavailable:

“(b) the worldwide group of the trustee is made up of the

trustee and—

“(i) the trustee’s New Zealand group; and

“@i1) all non-residents who are associated with the
trustee or a member of the trustee’s New Zealand
group:

“(c) in the calculation of the amount of the natural person’s
total assets, private and domestic assets are excluded.

“Natural persons and trustees: outbound, described in
section FE 2(1)(g)

This subpart applies to a natural person or trustee described in

section FE 2(1)(g) with the following modifications:

“(a) the New Zealand group of the natural person or trustee
is made up of the natural person or trustee and all asso-
ciated persons who are not excess debt outbound com-
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157
(1)

324

panies and are not included in a New Zealand group of
an excess debt outbound company, and who—
“(i) are resident in New Zealand; or
“(i1) are carrying on business in New Zealand through
a fixed establishment in New Zealand; or
“(ii1) derive income that has a source in New Zealand
and for which relief from New Zealand tax under
a double tax agreement is unavailable:
“(b) the worldwide group of the trustee is made up of the
trustee and—
“(i) the trustee’s New Zealand group; and
“(@ii) all CFCs in which the trustee or a member of
the trustee’s New Zealand group has an income
interest:
“(c) in the calculation of the amount of the natural person’s
total assets, private and domestic assets are excluded.

“Defined in this Act: amount, associated person, business, CFC, double tax

agreement, fixed establishment, generally accepted accounting practice, group

of companies, income interest, natural person, New Zealand, resident in New

Zealand, source in New Zealand, total group assets, total group debt, trustee”.

years:

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Some definitions

In section FE 4, after the definition of excess debt entity, the
following is inserted:

“excess debt outbound company for an income year is an
excess debt entity that meets the requirements of section
FE 2(1)(e) or (f), and none of the requirements of section
FE 2(1)(a) to (d)”.

years:
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(1)

In section FE 4, the definition of reporting bank is replaced
by the following:

“reporting bank for a New Zealand banking group is a person
who—

“(a) meets the requirements of section FE 2: and

“(b) 1is the person determined under section FE 37.”

In section FE 4, in the list of defined terms, “registered bank™
is omitted.

Subsection (1) applies for—

(a) the 2009-10 and later income years, for persons having
a balance date on or after 30 June; or

(b) the 2010-11 and later income years, for persons having
a balance date before 30 June.

Subsection (2) applies for the 2008—09 and later income
years.

Thresholds for application of interest apportionment rules
After section FE 5(1), the following is inserted:

“Exceptions for excess debt outbound companies

“(1B) Despite subsection (1), an excess debt outbound company

and a natural person or trustee who is described in section

FE 2(1)(g) do not have to apportion interest expenditure for

an income year under section FE 6 if, for the income year,—

“(a) the ratio of the total group assets measured under sec-
tion FE 16 for its New Zealand group to the total group
assets measured under section FE 18 for its worldwide
group is 90% or greater:

“(b) its New Zealand group—

“(i) has a total amount of deductions for interest al-
lowed under sections DB 6 to DB 8 (which re-
late to deductions for interest) to the group, less
the total deductions allowed in relation to inter-
est payable intra-group, that is not greater than
$250,000; and

“(i1) doesnot include an entity with an income interest
in a CFC, and the CFC derives rent from land
in the country or territory in which the CFC is
resident.
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“Natural persons’ worldwide group total assets

“(1C) For the purposes of subsection (1B)(a), the total group as-

2)

159
(1)

ﬁeH

@

326

sets of a natural person’s worldwide group under section FE

18 are measured on the basis that the natural person is an ex-

cess debt entity that has a worldwide group made up of—

“(a) the natural person; and

“(b) the natural person’s New Zealand 