Taxation (Annual Rates, Business Taxation,
KiwiSaver, and Remedial M atters) Bill

Government Bill

As reported from the Finance and
Expenditure Committee

Commentary

Recommendation

The Finance and Expenditure Committee has examined the Taxation
(Annual Rates, Business Taxation, KiwiSaver, and Remedia Mat-
ters) Bill and recommends that it be passed, by mgjority, with the
amendments shown.

Overview

The bill sets the income tax rates that are to apply for the 2007-08
tax year. It introduces some of the changes the Government
announced in Budget 2007 to the KiwiSaver scheme and business
taxation:

matching compulsory employer contributions for an
employee contributing to aKiwiSaver scheme or acomplying
superannuation fund

an employer tax credit of up to $20 aweek for each employee,
to reimburse employersfor their contributionsto a KiwiSaver
scheme or a complying superannuation fund

a number of technical amendments to refine the KiwiSaver
scheme

a tax credit for research and development by New Zealand
businesses
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a number of consequential amendments as a result of the
reduction of the company tax rate from 33 percent to 30 per-
cent from the start of the 2008-09 tax year.

The bill also proposes amendments relating to
the International Financial Reporting Standards

a new withholding tax applicable to certain contributions to
retirement savings schemes

the taxation of life insurers

remedial changes to the new off-shore portfolio share invest-
ment rules

the cap on charitable donations that are eligible for tax relief.

Supplementary order papers

In addition to these measures, the Minister of Revenue invited the
committee to consider Supplementary Order Papers 119, 130, and
139 to the bill. We agreed to consider the amendments on these
supplementary order papers alongside the main bill and invited
submissions from interested parties.

SOPs 130 and 139 relate to KiwiSaver and propose amendments to
the following aspects of the scheme:

the member tax credit rules, to clarify the relevant period of
membership for the calculation of the credit, and correcting a
drafting error in the basic formulafor calculating the amount
of the credit

complying superannuation funds, to require that employer
participation agreements be lodged with the Government
Actuary and that members of these schemes have the option
of making a lump sum withdrawal

the rules under which an employer’s contributions to an
existing superannuation scheme count towards compulsory
employer contributions, to explicitly include employer contri-
butions and superannuation subsidies paid to Members of
Parliament, judicial officers, and sworn members of the
police.

An amendment is also proposed to require providersto disclose their
approach to responsible investment from 1 April 2008.
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Supplementary Order Paper 119—Finance lease rules

The amendments proposed on SOP 119 sought to change the finance
lease rules in the Income Tax Act 2004 to require a certain type of
cross-border leases to be classified for tax purposes as finance leases
rather than operating leases from the beginning of the income year
after the date of announcement (20 June 2007).

We heard evidence on SOP 119 from those interested parties who
accepted our invitation to make a submission on the paper. In the
light of issues raised during this process, the Minister of Revenue
announced on 8 October 2007 that, for the time being, he does not
wish to pursue the amendments proposed on SOP 119. The majority
of us therefore agreed not to include these amendments in the bill.

However, as the amendments proposed on SOP 119 are stalled only
while policy is finalised, the majority of us considered there was
merit in advising the House of the issues regarding the reclassifica-
tion of these cross-border |eases.

The majority of us accept that a change was necessary because a
small number of cross-border leases have been classified as operat-
ing leases for tax purposes even though they are financial transac-
tions and treated as such in the financial accounts of the taxpayers.
This has allowed the New Zealand parties to the leases to claim
depreciation deductions for assets in which they have no economic
ownership interest, posing significant fiscal risk. The mgjority of us
is also aware that other jurisdictions have passed similar legislation
to prevent tax-driven leasing schemes.

In the reclassification of existing leases, however, an adjustment is
required to prevent any tax benefits continuing. We are aware of
serious concerns about the alleged retrospective effect of application
of therulesto |eases entered into before 20 June 2007. It was pointed
out that this had the potential to force the cancellation of the leases,
leading to the disruption of the business activities of the foreign
lessees and to litigation between the parties to the |leases.

We asked officials to consider further the application of the legisla-
tion to existing arrangements. We understand that officials have
since been working on aternative transitional options for existing
leases, but that the task has been made more complex because the
arrangements in question appear to be very dependent on the tax
deferral advantage derived from their classification as operating
leases.
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The remainder of this commentary outlines the main issues we
considered and the amendments we propose should be made to the
bill.

KiwiSaver enhancements

While there was some opposition to the introduction of the compul-
sory employer contribution and the age of eligibility, most submit-
ters are generally supportive of the enhancements to the KiwiSaver
scheme proposed in the bill. M ost submissions focussed on technical
matters. We note comments to the effect that the design and admin-
istration of KiwiSaver need to be practicable and to minimise com-
pliance costs for employers, employees and providers. We agree,
and have endeavoured to reflect these considerations in our
recommendations.

Age €ligibility

It was suggested that people aged 65 or over should be alowed to
join KiwiSaver. The majority of us disagree because when people
receive a Government pension, it would be inequitable for them to

continue to benefit from a Government policy aimed at promoting
retirement savings.

It was also proposed that people below the age of 18 should be
eligible for KiwiSaver member tax credits. The mgjority of usdo not
agree, mainly because this might reduce incentives for young people
to remain in education and training.

Funding employer contributions

To clarify how the KiwiSaver compulsory employer contributions
should be funded, the majority of us recommend introducing a new
section 101B of the KiwiSaver Act (clause 219) to provide that

any employment agreement provisions entered into before the
date of enactment of thisbill, which in effect bind employees
to fund KiwiSaver compulsory employer contributions will
have no effect

initially, KiwiSaver compulsory employer contributions will
be in addition to current remuneration

further into the transition period (after the date of assent of
thisbill), KiwiSaver compulsory employer contributions may
be offset in part against pay movements, subject to mutual
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agreement between the employers and employees concerned
as part of good faith bargaining.

The majority of us consider that these amendments will address the
question raised by employers and employees as to whether
KiwiSaver should form part of an employee's total employment
package. We are aware of concern that, in the absence of Govern-
ment intervention, there may be opportunities for one party to
“game” industrial settlements and therefore sought clarification on

the legal standing of existing employment agreements that
purport to require employees to fund KiwiSaver compulsory
employer contributions through areduction in the employees

gross pay

whether employee funding of compul sory employer contribu-
tions can legitimately be negotiated into future employment
agreements

whether the employer tax credit isavailable to employerswho
require employeesto fund the compul sory employer contribu-
tions through a reduction in their gross pay.

As introduced the bill was silent on these matters, assuming that
employers and employees would negotiate the terms and conditions
of the employment relationship in good faith, including those
regarding KiwiSaver. The resultant uncertainty about the initial
treatment of KiwiSaver employer contributions and its implications
for bargaining in good faith, however, threatened to disrupt the
smooth introduction of KiwiSaver. The majority of us therefore
recommend amending the KiwiSaver legislation to clarify the policy
preference for the funding of KiwiSaver compulsory employer con-
tributions during the phase-in of compulsory contributions.

Definition of “salary or wages’ applicable to complying
superannuation funds

The majority of us recommend that redundancy payments be
excluded from the definition of “salary or wages’ for KiwiSaver
purposes (section 4 of the KiwiSaver Act). The majority of us
consider that people being made redundant are unlikely to be ableto
afford to forgo part of their redundancy payment to contribute to
KiwiSaver.

The majority of us recommend that accommodation benefits and
taxable allowances for accommodation and living costs overseas be
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excluded from the definition of “salary or wages’. They would
otherwise significantly affect the affordability of KiwiSaver.

The magjority of us also recommend amending the definition of
“salary or wages” in section 4 of the KiwiSaver Act to makeit clear
that ACC (Accident Compensation Corporation) weekly compensa-
tion and paid parental leave are treated as salary or wages for the
purposes of KiwiSaver.

To minimise administrative and compliance costs for complying
superannuation funds, the majority of us recommend that “ salary or
wages’ continue to be defined as gross base salary and wagesfor the
purpose of calcul ating employee deductions and matching employer
contributions.

Shar eholder -employees

The majority of us did not support amending the bill to alow
shareholder-employees in a close company who have opted for non-
source deduction from their salaries to be eligible for the employer
tax credit and the employer compulsory contribution. The majority
of usconsider that allowing these for sharehol der-employeeswho do
not contribute from salary and wages and that are not subject to
PAYE would create significant administration costs, and result in
pressure to extend the compulsory employer contribution and
employer tax credit to other self-employed persons.

Sharehol der-employees have the option of joining and contributing
to KiwiSaver either as employees through the PAY E system at four
percent or eight percent, or as self-employed persons (non-employ-
ees) by contracting directly with a provider. We understand that
shareholder-employees participating in KiwiSaver as employees
will receive the compulsory employer contribution (and their
employer the accompanying employer tax credit) whereas share-
holder-employees participating as self-employed will not. Share-
holder-employees who contribute outside the PAY E system will be
entitled to the member tax credit (to the extent that they contribute),
as it is not limited to those making contributions from salary or
wages.

Employer contributions

The majority of us do not support arguments that the compul sory
employer contributions provisions in the bill were likely to impose
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significant financial strain on many businesses, particularly the
smaller and newer ones.

We understand that the compulsory employer contribution will be
phased in over time (one percent of an employee’ s salary and wages
from 1 April 2008, rising to four percent by 1 April 2011) to easethe
transition. Employers will be reimbursed for KiwiSaver contribu-
tions with a matching tax credit up to a maximum of $20 per week
per employee. Any compliance costs incurred by integrating
KiwiSaver into the PAYE system will be minimised.

We are advised that the employer tax credit will be paid through the
PAY E system by offsetting the credit against the employer’s contri-
bution and other PAY E liabilities, which will minimise the effect on
cash flow. Contributions will aso be exempt from Specified Super-
annuation Contribution Withholding Tax (SSCWT) uptoacap. This
means that by means of the tax credits and the SSCWT exemption
employers can provide staff with larger benefits through KiwiSaver
contributions than through other remuneration, at the same cost to
the employer.

Employer contributionsto be paid through Inland Revenue

The majority of us recommend amending the proposed definition of
“employer contribution” in section 4 of the KiwiSaver Act in clause
201 so that employer contributions for purposes other than retire-
ment benefits are paid directly to the provider. An inconsistency in
the bill as drafted meant that all KiwiSaver contributions must be
paid through Inland Revenue but, for example, life insurance cannot
be paid.

We are advised that the KiwiSaver Act 2006 does not prohibit
money being paid to providers for purposes other than retirement
benefits (such as life insurance). Under section 68 of the Act, how-
ever, such money cannot count in determining the contribution rate,
and cannot be paid via the Commissioner of Inland Revenue.

We understand that with the introduction of compulsory employer
contributions, section 93 of the KiwiSaver Act was amended to
requirethat all employer contributions be paid viathe Commissioner
of Inland Revenue. This means that contributions for purposes other
than retirement benefits must currently be paid via the
Commissioner.
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The Inland Revenue system that will be modified for the collection
of compulsory employer contributions is premised on the assump-
tion that an employer contribution is for a particular employee. The
collection of amounts that do not relate to a particular employee,
such as the payment of group life insurance premiums and contribu-
tions to the costs of the administration of the scheme, cannot be
integrated into the current system without significant change. Since
the need to modify the system is likely to place the 1 April 2008
implementation target at risk, the mgjority of us recommend the bill
be amended so that employer contributions for anything other than
retirement benefits are paid directly to the provider.

Employer contribution—collective agreement commitments

The majority of usrecommend amending the proposed section 101D
of the KiwiSaver Act (clause 219) to allow contributions that were
made for employees enrolled in aregistered superannuation scheme
under the terms of a collective agreement settled before 17 May
2007 to count against KiwiSaver compulsory employment contribu-
tions. Without such an amendment, the majority of usbelieve certain
employees could “double-dip”, as their employers would have to
pay contributionsto both KiwiSaver and the existing superannuation
scheme.

Impact on defined benefit schemes

To prevent employers from having to contribute to both KiwiSaver
and defined benefit schemes, the majority of us recommend that new
sections 101C and 101D of the KiwiSaver Act in clause 219 be
amended to exempt employers from compul sory employer contribu-
tions if they are making contributions to a defined benefit scheme
that meets the following criteria:

the scheme is a registered superannuation scheme
the scheme existed on 17 May 2007

the contribution is for an employee who was in employment
on 1 April 2008 or is employed under a collective agreement
negotiated before 17 May 2007

the contribution is specified in the terms of the employment
agreement

the contribution is made towards a benefit for the member that
is established as a component of an annual remuneration
package.
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We understand the intention of this provision is to ensure that
contributions to defined benefit schemes would count towards the
compulsory KiwiSaver contribution. The provision should also
ensure that employers who are not required to make additional
compulsory contributions are in fact contributing an equivalent
amount to an employee's retirement savings. For this reason, the
majority of us consider that employers making contributions to
defined benefit schemes should be exempt from compulsory
employer contributions where the existing contribution meets the
criteria outlined above.

This approach would exempt employers currently offering a defined
benefit scheme from the requirement to make compulsory contribu-
tions. The exemption would be limited to employers who offer
defined benefitsin their defined benefit schemes; it would not cover
cash accumulation schemes, which are defined benefit schemes but
operate much more like defined contribution schemes.

The mgjority of us intend that this exemption should extend to
Crown schemes, such as the Government Superannuation Fund, as
they arelikely to meet the criteria. The exemption will not affect the
ability of anyone employed after 1 April 2008 (or on a collective
agreement formed after 17 May 2007) to contribute to a KiwiSaver
scheme or acomplying fund for which employerswill be required to
make employer contributions.

Vesting of contributions to an existing superannuation scheme

Compulsory employer contributionsto existing schemeswould have
to be immediately vested for the contribution to count towards the
compulsory employer amount. We heard arguments that this is
contrary to the normal design of schemes, inconsistent with the goal
of promoting long-term savings, and likely to result in higher costs
for employers who also offer a workplace scheme, as it would
permit double-dipping.

The majority of us accept these arguments, and have therefore
recommended amendments to allow an offset to the extent that the
contribution is vested with the employee. The mgjority of us believe
this approach would alow any employer contribution that is vested
to count towards the compulsory rate, without requiring the full
contribution to be vested. This reflects the original policy intent that
vested contributions should count towards the compulsory rate. The
majority of us have recommended that this approach be adopted for



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
10 Remedial Matters) Commentary

the proposed five-year vesting requirements, and that employer con-
tributions to an existing superannuation scheme should count
towards the compulsory rate to the extent that the contributions are
vested by the end of the fifth year.

Minimum contribution rate

Thebill proposes atransition period during which the minimum four
percent employee contributions may be shared between the
employer and employee for those joining KiwiSaver before 1 April
2008. After that date, new employees would be enrolled at four
percent.

Thefollowing table shows how the bill requires the employer contri-
bution to be phased in:

Table 1
From Employee Employer Total
1 April 2008 4 percent 1 percent 5 percent
1 April 2009 4 percent 2 percent 6 percent
1 April 2010 4 percent 3 percent 7 percent
1 April 2011 4 percent 4 percent 8 percent

We heard arguments for providing for new entrants to KiwiSaver to
be able to contribute at less than four percent, or for employers to
make up the minimum employee contributions, either for a transi-
tion period or as a permanent feature. It was argued that this would
make it easier for lower paid workers to enter KiwiSaver.

We note these arguments. Therefore, providing an employer agrees
to enter into an agreement to contribute at least two percent to an
employee's four percent minimum contribution, the magjority of us
recommend that the minimum contribution rate for employees be
two percent of gross salary or wages until 31 March 2010, three
percent from 1 April 2010 to 31 March 2011, and four percent from
1 April 2011 onwards. The majority of us do not recommend any
changes to increase the employer compulsory contribution rate for
the year starting 1 April 2008. Under this option the current option
of splitting the four percent (2+2) contribution between employer
and employee would remain on offer to al employees until April
2010, and then be converted to a 6 and 8 percent split. All the
provisions in Table 2 below would be available to al employees
until 1 April 2010.
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Table 2
Pay period Minimum Minimum Total
employee employer contribution
contribution contribution
1 April 2008 to April
2010 2 percent 2 percent 4 percent
1 April 2010 to April
2011 3 percent 3 percent 6 percent
1 April 2011 onwards 4 percent 4 percent 8 percent

To implement these recommendations, section 66 and the proposed
new section 66A of the KiwiSaver Act need to be amended. For the
year starting 1 April 2008, the employer would have to agree to
contribute two percent (which includes the one percent compulsory
employer contribution) to the employee’s contribution.

Cap on salary subject to employer contribution

We heard arguments for a cap on the amount of an employee’ s gross
salary or wages that is used to calculate the compulsory employer
contribution to KiwiSaver. The magjority of us disagree, as this
presumes that the Government can define an adequate level of retire-
ment savings, and that everyone needs the same amount of employer
contributions to ensure their savings for retirement are adequate.

Invalid enrolments

We note that KiwiSaver enrolments can be invalid for various rea-
sons. For example, someone who is not entitled to join KiwiSaver,
perhaps because he or she does not meet residence requirements,
might “opt in”; or someone might be automatically enrolled who
was under 18 or over the New Zealand superannuation qualification
age.

While occasional instances of invalid enrolment can be expected, we
believe that certainty is needed on the way contributions and accu-
mulations from invalid enrolments are to be treated. The majority of
us therefore recommend inserting anew clause 211B to establish the
following rules:

. At the discretion of the Commissioner of Inland Revenue,
enrolments can be subsequently validated when employees
meet the criteria.
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Refunds can be made when a membership cannot be vali-
dated.

The opt-out mechanism applies to those who are not eligible
to be automatically enrolled as members. Such invalid enrol-
ments will be validated if the person does not opt out and
meets the criteria for KiwiSaver membership. This would
ensure that anyone automatically enrolled then identified as
ineligible could use the normal KiwiSaver opt-out process to
terminate their membership. The Commissioner’s discretion
to accept late opt-out notices would also apply in such
instances. When an enrolment cannot be validated and a
member cannot opt out, a refund will be necessary—Inland
Revenue would manage the process of refunding individuals,
employers and other third parties.

When a refund is necessary, providers would be required to
refund the value of the investment to Inland Revenue, along
with details of contributions received and any amount
diverted under the mortgage diversion facility. This means
that any gains or losses between the investment values and
contributions paid out would be borne by the Crown.

Inland Revenue would make refunds to individuals on the
basis of contributions received (paid to providers) with
interest—not on investment values. Regarding employer con-
tributions, individual circumstances are likely to vary—some
employer contributions will represent income the employee
would otherwise have received, while some will constitute an
additional cost that the employer is not legally required to
bear. (As the employee is not entitled to be a KiwiSaver
member, the employer is not legally required to make contri-
butions.) Inland Revenue would therefore refund employer
contributions to the employer so that the employer and
employee could resolve the matter.

A Permanent Legidative Authority would be established to
allow Inland Revenue to make arefund, including interest, to
a KiwiSaver member if the contributions and the interest
payable on them were more than the value of the investment
returned to Inland Revenue by the provider in respect of the
particular member.
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The magjority of us also consider that interest should be payable on
amounts refunded, set at the current rate payable under the
KiwiSaver Act for money in the holding account. Therate is subject
to change but at the time of writing sits at 5.36 percent.

The majority of us believe these rules would address the issue
regarding invalid enrolments. The majority of us agree that estab-
lishing a permanent authority isthe most appropriate way to manage
the refunds to KiwiSaver members from invalid enrolments.

Refund of employer contribution by provider

The provider of a KiwiSaver scheme may refund to Inland Revenue
any amount of employer contribution that it was paid in excess of the
amount Inland Revenue was required to on-pay to the provider. The
provider is not, however, required to make a refund if this would
reduce the amount of the employee’s contribution to below the
minimum contribution rate required under the KiwiSaver Act.

However, as the provider does not hold the necessary information
about employees income, the provider will always refund any
amount requested by Inland Revenue, even if it would breach the
minimum employee contribution rate required for KiwiSaver.

We therefore recommend that section 101(2) of the KiwiSaver Act
be repealed and section 101(1) be consequentially amended to
require that the provider of a KiwiSaver scheme refund to the Com-
missioner of Inland Revenue any amount of employer contribution
that was paid by the Commissioner in excess of the amount of the
employer contribution that the Act requires—to apply from the date
the bill receives Royal assent.

Home owner ship—second-chance buyers

The majority of us recommend amending the KiwiSaver Regula-
tions 2006 so that second-chance home buyers who have a determi-
nation from Housing New Zealand that they are in the same financial
situation as a first home buyer are eligible for first home ownership
withdrawal. Currently a person fails to qualify for first home with-
drawal if they have ever held an interest in land.

Further, the mgjority of us recommend amending the KiwiSaver
Regulations 2006 to ensure that they cover not only KiwiSaver
schemes, but also complying superannuation funds in respect of
mortgage diversion. For clarification, the majority of us also recom-
mend amending section 229 of the KiwiSaver Act so that mortgage
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diversion would apply for the remainder of the term of the loan after
the diversion is made available, but only in relation to a mortgage
over the person’s principal residence.

Research and development tax credit

The credit isavailablefor eligible businesses that have made eligible
expenditure on research and development activities. The submis-
sionswe received on research and development tax credits generally
supported their introduction. We note the general theme of submis-
sionsthat clear legislation and guidelines were important, with wide
consultation on guidelines.

We believe that the sustainability of the credit is critical for increas-
ing research and development. In proposing amendments to the bill
we have therefore adopted a cautious approach, to reduce the likeli-
hood that substantive changes to reduce the scope of the concession
will subsequently be required. The major changes concern the eligi-
bility criteria.

Requirement to be in business in New Zealand through a fixed
establishment

The majority of us recommend amending proposed section LH 2 of
the Income Tax Act 2004 (clause 100) so that residents are not
required to have afixed establishment in order to be eligible for the
tax credit for research and development. The mgjority of us consider
this requirement to be unnecessarily restrictive.

The majority of usrecommend changesto makeit clear that aperson
who starts a business part-way through an income year will qualify
for atax credit if he or she meets the eligibility requirements of the
proposed section LH 2(2) of the Income Tax Act (clause 100).

Capital expenditure on prototypes

The majority of us recommend amending section LH 2(2) of the
Income Tax Act (clause 100) to specify the eligibility for the
research and development tax credit of certain types of capital
expenditure on creating assets. The types of capital expenditure that
are eligible for the tax credit when the expenditure isincurred are as
follows:

Capital expenditure incurred in seeking to create a deprecia-
ble intangible asset that is the object of the research and
development activities.
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Capital expenditure incurred in seeking to create a deprecia
ble tangible asset to be used solely for research and devel op-
ment. Such expenditure would include the cost of labour,
materials, and depreciation on facilitative assets used in
developing a prototype.

While the mgjority of us recommend these changes, the mgjority of
us suggest that the rules be reviewed at an early stage to determine
how well they work in practice. We note that the Government is to
review these rules in the next three years.

Joint research and development

In the bill asintroduced, proposed section LH 2(2)(b) of the Income
Tax Act in clause 100 sets out the criteria that must be satisfied to
qualify for the tax credit relating to expenditure for research and
development. We are concerned that the wording of this section
creates uncertainty regarding the eligibility of research and devel op-
ment performed collaboratively.

To address this concern, the mgjority of us recommend amendments
to make it clear that these criteria would apply to collaborations. If
the research and devel opment were carried out by an unincorporated
joint venture, the criteria would apply to the unincorporated joint
venture rather than the individual parties to the venture. The major-
ity of us recommend including a provision that if the joint venture
met the criteria, the parties to it would also be treated as having met
the criteria. Furthermore, the majority of us recommend providing
that the research and development activities must be carried out on
behalf of the claimant and not anyone else.

Partner ships

The majority of us recommend that individual partnersin a partner-
ship betreated as having satisfied the eligibility requirementsfor the
tax credit for expenditure for research and development in proposed
section LH 2(2)(b) if the partnership meets them and the partnership
includes only eligible partners. If a partnership includes ineligible
partners, the majority of us recommend that eligible partners be able
to claim the tax credit if they can show that they meet the criteriain
their own right.



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
16 Remedial Matters) Commentary

Research and development carried out on behalf of overseas
affiliates

It was suggested that research and devel opment activities carried out
on behalf of overseas affiliates should qualify for the research and
development tax credit. The majority of us do not support this
because it would effectively mean that New Zealand taxpayers
would have to subsidise foreign companies research and develop-
ment. The maority of us believe that the potential benefits of
allowing overseas affiliates to qualify, such as job opportunities, are
far outweighed by the potential costs.

Definition of research and development activities

For clarity, the majority of usrecommend amending the definition of
“research and development activities” in section LH 5 of the
Income Tax Act (clause 100) to refer to activities that seek to
achieve an advance in science or technology by resolving scientific
or technological uncertainty. The majority of us do not believe that
adding this term would reduce the scope of the definition.

We note that the term *“appreciable element of novelty” in the
definition of “research and development activities” could result in
uncertainty. The majority of us therefore recommend that guidance
on the meaning of this term be provided in Inland Revenue's
guidelines.

Core activities

The mgjority of us recommend that in proposed section LH 5(1)(b)
of the Income Tax Act (clause 100) support activities qualify as
research and development activities only if they are wholly or
mainly for the purpose of core research and development as defined
in the proposed section LH 5(1)(a). The majority of us propose
tightening the eligibility test for support activities to ensure that
routine business activities are not eligible for the tax credit relating
to expenditure for research and development.

Resear ch and development conducted over seas as part of a New
Zealand-based project

Section LH 7(2)(k) of the Income Tax Act (clause 100) specifies
how much overseas research and development expenditure, as a
proportion of the eligible expenditure for the entire research and
development project, would be eligible for the tax credit relating to
expenditure for research and development.
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The mgjority of us recommend that for the purpose of determining
the amount of eligible overseas research and development expendi-
ture, expenditure incurred overseas on a research and development
project need not be incurred in the same tax year as that incurred
locally on the same project. For example, if there were an excess of
overseas research and development expenditure in any given year, it
would be permissible to carry it forward so that it could be linked to
any new local expenditure on the same research and development
project and would therefore become eligible for a credit in subse-
quent years.

Themagjority of us consider that thisamendment would minimise the
need for claimants to restructure their research and development
activities to ensure that their local expenditure would cover their
overseas expenditure in the same year.

Cap on internal software development

Inthebill asintroduced, section LH 9 of the Income Tax Act (clause
100) specifies the maximum expenditure on internal software
development that would be €eligible for the research and develop-
ment tax credit.

The majority of us recommend that the definition of “internal
software development” in section LH 12 of the Income Tax Act in
clause 100 be amended to include software that is used for the
internal administrative functions of the claimant or for providing the
claimant’s customers with a service other than a computer service.

The majority of us recommend that the definition in section LH 12
also be altered so that the limit on the eligible amount of expenditure
on internal software development applies to both core and support-
ing research and development activities, rather than just core activi-
ties. The majority of us believe this would prevent attempts to
reclassify core software development activities as supporting activi-
ties. To reflect its coverage of both core and supporting research and
development, the majority of us recommend increasing the general
limit in section LH 9 of the Income Tax Act in clause 100 to $3
million.

The majority of us recommend clarifying the definition in section
LH 12 of the Income Tax Act in clause 100 to make it clear that the
limit on eligible expenditure on internal software development does
not apply to firmware, such as software included in goods devel oped
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by the claimant mainly for sale. The majority of us consider such
software to be intended for sale, rather than for internal use.

The proposed section LH 10(15) of the Income Tax Act (clause 100)
provides for ministerial discretion to raise the cap on the eligible
expenditure on internal software development in certain cases. The
majority of us recommend amending this section to clarify that a
person may apply for the ministerial discretion before the research
and development expenditure is incurred. The majority of us also
recommend that the Minister be given the corresponding power to
impose conditions on the waiver.

Removal of cap on internal software development

We are aware of opposition to the general cap on eligible expendi-
ture on internal software development as provided for in the pro-
posed section LH 10 of the Income Tax Act (clause 100).

However, the mgjority of us do not recommend removing the
general cap because doing so would expose the Government to
significant fiscal risk. We note that thereisaministerial discretion to
raise the cap in certain circumstances.

We will monitor theimplementation of the ruleson internal software
devel opment.

Crown Research Institutes, tertiary institutions, and district
health boards and their associates

In the bill asintroduced, proposed section LH 2(1)(b) of the Income
Tax Act (clause 100) provides that Crown Research Institutes, terti-
ary education institutions, district health boards, and associates of
these entities are not eligible for the tax credit for research and
development expenditure.

The majority of us recommend that the tripartite test of association
in section OD 8(3) of the Income Tax Act should not apply to the
research and development tax credit. Thistest meansthat if firmA is
associated with firm B and firm B is associated with firm C, then A
and C will also be treated as associated firms. The majority of us
consider this test too wide for the purpose of assessing whether a
clamant for the tax credit is associated with a Crown Research
Institute, a tertiary education institution, or a district health board.

The majority of usalso recommend amending section LH 2(1)(b) of
the Income Tax Act (clause 100) to ensure that partnerships with
Crown Research Ingtitutes, tertiary ingtitutions, or district health
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boards are not eligible for the tax credit. The majority of us consider
that the intent of the legidation is that the tax credit be targeted at
research and development activities conducted by private-sector
firms only.

Compliance and penalties

The compliance and penalties legislation in the Tax Administration
Act 1994 came into effect on 1 April 1997. It is designed to promote
more effective and fairer enforcement of the Inland Revenue Acts by
improving the incentives for taxpayers to comply voluntarily with
their tax obligations. In October 2006 Inland Revenue released a
discussion document, Tax penalties, tax agents and disclosures. It
examined the current compliance and penalty rules, and specified
several areas where the rules could be clearer, more consistent, and
better targeted to encourage compliance. It discussed options for the
relaxation of penalties when taxpayers have genuinely and consist-
ently tried to do the right thing.

Most of the amendments in this bill result from proposals in the
discussion document. Submitters were generally supportive of the
provisions relating to compliance and penalties, and we were
assured that the proposed amendments are taxpayer-friendly and
will help ensure that the rules are applied more consistently and
fairly.

There was some concern, however, about the unacceptabl e tax posi-
tion penalty. Submitters asked that the unacceptable tax position
shortfall penalty be repealed, that discretion be introduced for *“sim-
ple mistakes and clear oversights’, and that the amendment be
backdated.

Unacceptable tax position

The proposal in the bill isto limit the application of the unacceptable
tax position penalty by removing Goods and Services Tax and
withholding-type taxes from its scope, and to raise the threshold at
which this penalty can apply. Currently, the penalty can apply only
where the shortfall exceeds both $20,000 and the lesser of $250,000
or one percent of the taxpayer’s total tax for the return period. The
bill proposes to increase this so that the penalty could apply only
where the shortfall exceeds both $50,000 and one percent of the
taxpayer’s total tax for the return period. The amendment is pro-
posed to take effect for tax positions taken on or after 1 April 2008.
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While we are aware that there have been significant problems with
this penalty since it was introduced in 2003, the majority of us
believe that the amendments we propose to the bill—increasing the
thresholds for the application of the penalty and limiting its scope to
income tax—would deal with the vast majority of concerns about its
application.

The amendments to the unacceptable tax position penalty in the bill
have not been made retrospective because the discretion enacted in
2006 (and repealed in this bill) was backdated to 1 April 2003. The
majority of us consider that this dealt with the cases where the
imposition of that penalty may have been unfair.

We understand that the cases which remained subject to a shortfall
penalty after the Inland Revenue Commissioner applied the discre-
tion were those to which the * not taking reasonable care” criterion
applied. The majority of us accept that the proposed amendments
will not substantially change the application of this penalty, but
making the amendments to the unacceptable tax position penalty
retrospective would not ater their effect.

Company tax rate—transitional period for imputation
and DWP credits

At the current company tax rate of 33 percent, imputation and
dividend withholding payment credits can be attached to dividends
at the ratio of 33:67. With the company tax rate dropping to 30 per-
cent, however, the new ratio will become 30:70. As a result share-
holders may need to top up their tax on dividends to their marginal
rate, which will often be either 33 or 39 percent. The bill proposes
that the transitional period during which companies can allocate
their tax paid at 33 percent to dividends using the ratio of 33:67
should end on 31 March 2010.

Submitters argued strongly that this period istoo short and should be
extended indefinitely, or for at least five to 10 years. The majority of
us do not recommend that the transitional period be extended
beyond 31 March 2010.

If relief were to be allowed for a significantly longer period, we
understand that a dual imputation system would be required,
whereby tax paid at the 30 percent rate would need to be recorded in
a separate account from that paid at 33 percent. Credits paid at 33
percent would have to be used before the 30 percent pool could be
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allocated. The maority of us believe that such a system would have
higher compliance and administration costs than the proposal in the
bill. Furthermore, any subsequent company tax rate reductions
would mean that three or more different accounts might be required.

We are advised that the two-year simplified transition was chosen
for the 33:67 credits to allow companies to choose whether they
credited at 33:67 or the new standard ratio of 30:70. We understand
that some companies will go straight to a 30:70 split because it will
be in their shareholders' interests, particularly when the company
tax is effectively afinal tax, as it will be for most savings vehicles
and for non-resident shareholders.

The proposals in the bill do not require dual accountsto be formally
maintained, and the majority of us do not consider that they should,
because of the compliance and administration costs involved. The
majority of us therefore concluded that a transitional period ending
on 31 March 2010 provides the best balance between providing
relief and minimising compliance and fiscal costs.

Offshore portfolio share investment rules

The magority of us recommend various changes to the offshore
portfolio share investment rules. The maor changes we recommend
relate to exemptions, the fair dividend rate method, and the cost
method. They are mostly of aremedia nature, and include measures
to ensure that the rules for portfolio investment entities that derive
income from land, such as listed property trusts that own commer-
cial property, achieve their intended policy effect.

Prescribed investor rate for trustees

We note suggestions that the PIE rules should be changed to allow
trustees to elect a prescribed investor tax rate of 19.5 percent in
addition to the current options of zero and 33 percent. The income
would then be taxable, rather than excluded, income to the trustee,
with a credit available for the 19.5 percent tax deducted at the
portfolio investment entity level. This would allow trustees to man-
age their fiduciary obligations and minimise compliance costs,
because it would reduce the risk of beneficiaries becoming subject to
the provisional tax rules.

While the majority of us accept that this measure might minimise
compliance costs and reduce the risk of beneficiaries becoming
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subject to the provisional tax rules, the majority of us have not
recommended incorporating such arule change into this bill. We do
ask, however, that the proposal be considered further by Inland
Revenue for possible inclusion in a later tax bill.

Commissioner’s power to make a determination on the use of
the fair dividend rate method

Inthebill asintroduced, clause 165 repeal s section 91AAO(2) of the
Tax Administration Act 1994, which sets out the criteria the Com-
missioner must use in making determinations on the use of fair
dividend rate method. We are concerned that this repeal would
significantly widen the Commissioner’s power to determine when
the fair dividend rate method could be used for a particular type of
investment. Nevertheless, we recognise that section 91AAO(2) of
the Tax Administration Act needs to be clarified. Therefore, instead
of repealing section 91AAO(2) of the Tax Administration Act, the
majority of us recommend that the criteriain this section be replaced
with new criteriain clause 165.

We understand that the Commissioner can delegate the determina-
tion-making power under new section 91AAO(2) of the Tax Admin-
istration Act. As this determination-making power is quite wide, we
consider that the Commissioner should delegate it only to very
senior staff members of Inland Revenue. We will closely monitor
the way the Commissioner and Inland Revenue exercise this power.

Life insurance and portfolio investment rules

The bill introduces a number of measures to ensure consistency
between the tax treatment of life insurance savings products and
those of other savings vehicles. We note that the changes deal with
two particular problems. The first is an unexpected consequence of
the fair dividend rate rules, which arises because of the complex
interplay between alifeinsurer’slife office base and its policyhol der
base tax calculations. The second problem concerns applying the
Australasian capital gains exclusion in the portfolio investment
entity rules to unit-linked life products.

We note the issues raised by submitters. Some expressed support for
the amendments on unit-linked products, but all wanted the Austral-
asian capital gains exclusion to be extended to non-unit-linked life
savings products. Some questioned the percentages of income exclu-
sion from the policyholder base income calculations and suggested
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alternative approaches. The status of attributed income derived by a
life insurer, and technical issues on actuarial concepts and defini-
tions were also raised.

We understand that some of these issues are to be considered in
Inland Revenue's current review of the taxation of life insurance.
While the mgority of us have recommended some technical amend-
ments to the life insurance and portfolio investment rules, the major-
ity of us believe the more complex issues we considered should be
examined in the review, rather than in isolation in the context of this
bill.

Tax incentives for charitable donations

We are aware of suggestions for increasing the tax incentives for
charitable giving. Inland Revenue advised us that it will consider
these suggestions in its review of tax incentives. We note that the
results of the review will be reported to the Minister of Finance and
the Minister of Revenue by 31 March 2008.

Goods and Services Tax shared invoicing

Proposed section 24 BA of the Goods and Services Tax Act 1985,
inserted by clause 251, allows two or more suppliersto issue ajoint
tax invoice for GST purposes, if they are members of the same GST
group or suppliers who have a statutory obligation that makes it
practical to use asingle invoice. We considered arguments that this
provision should be widened so that any two registered persons can
issue a shared invoice.

The magjority of usdo not recommend such an amendment, however,
because it could create potential for abuse. Allowing one supplier to
issue a tax invoice on behalf of multiple suppliers would make it
difficult to identify any taxpayers who had failed to account for
GST. However, we recognise that this suggestion has some meit if
it were accompanied by appropriate safeguards. We therefore rec-
ommend that Inland Revenue look into the possibility of widening
the scope of section 24 BA of the Goods and Services Tax Act.

Minority view—National Party

The National Party recognises that the company tax rates will be
dropping to 30 percent, but we believe that personal income tax rates
should also be lowered.
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Rules

New sections KJ 6 to KJ 12 added

224

224

225
225
227
228
229

230
231

231
231

242
255

255
255
257

257
257

257

257
257
258
258
259
260
265
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143B

144

145
146
147
1478
147C

148

149

150
1508

150C
151
152

153

154

10

KJ6  Tax credits relating to employers contributing to
KiwiSaver schemes and complying superannua-
tion funds

KJ7  Employer requirements

KJ8 Tax credit amount

KJ9 Using the tax credit

KJ10 Treatment when short payment and unpaid
amount of compulsory employer contributions
found after tax credit used

KJ11 Employeeswho opt out

KJ12 Group of persons 1 employer

Calculation amounts in relation to current specified

superannuation contribution for complying superannua

tion fund

Definitions

Part 2
Amendments to Tax Administration Act 1994

General amendments to Tax Administration Act 1994

Tax Administration Act 1994

Interpretation

Keeping of business records

Section 28B repedled

New section 28B inserted

28B Investor to advise portfolio tax rate entity of
investor’s tax file number

New section 28C inserted

28C  Person advising retirement savings scheme of
retirement scheme prescribed rate

Shareholder dividend statement to be provided by

company

Maori authority to give notice of amounts distributed

Portfolio tax rate entity to give statement to investors

and request information

Annua returns of income

Annual returns of income not required

New section 33C inserted

33C  Return not required for certain providers of per-
sonal services

New section 34B inserted
34B Commissioner to list tax agents
Dates by which annua returns to be furnished

265

265
266
267
268

269
270

270

271

274
276
278
280
280

280

280
280

280

281
281

281
282
284

284

284
284
289
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155

156

157

157B

157C

158

159
160
161
162

162B
163

164
165

166

167

168

169
170
1711

Annual returns by persons who receive subpart KD
credit

Non-active companies may be excused from filing
returns

New section 48B inserted

438B Reconciliation statement for retirement scheme
contribution withholding tax

Portfolio tax rate entities and portfolio investor proxies

to make returns, file annual reconciliation statement

Disclosure of interest in foreign company or foreign

investment fund

New sections 68D and 68E inserted

68D  Statementsin relation to research and develop-
ment tax credits. single persons

68E  Statementsin relation to research and develop-
ment tax credits: internal software development
groups and partnerships

Particulars to be included in income statement

Officers to maintain secrecy

Disclosure of information concerning actions of tax

advisor

Disclosure of information in relation to family income

assistance

Use of information supplied under section 85GA

Where Commissioner accepts adjustment proposed by

disputant

Determinations relating to financial arrangements

Determination on type of interest in FIF and use of fair

dividend rate method

New heading and section 91AAP inserted

Determinations relating to research and
development tax credits

91AAP Determinations relating to requirements for
research and development tax credits

Taxation laws in respect of which binding rulings may

be made

New section 98B inserted

98B  Assessment of retirement scheme contribution
withholding tax

Time bar for amendment of income tax assessment

Extension of time bars

Commissioner may at any time amend assessments

289

289

289
289

292

293

293
293

294
296
296
297

298

298
298

299
300

300

301

302

303
303

304
305
305
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172

172B
172C
172D
172E
173
174
175

176
176B

177
178

179

180

181

182
183
184
185
186
187

188

189
190
191
192
192B
193
194
194B

12

New section 113D inserted

113D Amended assessments for research and develop-
ment tax credits

Residua income tax of new provisiona taxpayer
Heading to example replaced

Provisional tax instalments in transitional years
Heading to example replaced

Provisiona tax and rules on use of money interest
Late filing penalties

New section 139AAA inserted

139AAA Latefiling penalty for GST returns
Late payment penalty

Imposition of late payment penalties when financial
relief sought

Late payment penalty and provisional tax
Imputation penalty tax payable where end of year debit
balance

New section 140BB inserted

140BB Imputation penalty tax payable in some
circumstances

Dividend withholding payment penalty tax payable

where end of year debit balance

New section 140CA inserted

140CA Dividend withholding payment penalty tax pay-
able in some circumstances

Tax shortfals

Not taking reasonable care

Unacceptable tax position

Abusive tax position

Evasion or similar act

New section 141ED inserted

141ED Not paying employer monthly schedule amount

Reduction in penalty for voluntary disclosure of tax

shortfall

Reduction where temporary shortfall

Limitation on reduction of shortfall penalty

Section 141KB repeded

Due date for payment of late filing penalty

New due date for payment of tax that is not a penaty

Knowledge offences

Imposition of civil and criminal penalties

Remission for reasonable cause

305
305

306
306
306
306
306
307
308

308

310
312

312
312

313
313

314

314
314

316
317
319
320
320
322
322

325

326
327
327
328
328
329
329
330
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194C

194D

195

196
197
197B
198
198B

199

1998
199C
199D
199E
199F
199G

200
201
201B
202
202B
202C
203
204
205
205B

205C

205D
205E
206
207

Remission consistent with collection of highest net reve-
nue over time
Small amounts of penalties and interest not to be
charged
New section 226B inserted
226B  Business group amnesties
KiwiSaver-related amendments to
Tax Administration Act 1994
Tax Administration Act 1994
Interpretation
Interpretation
Congtruction of certain provisions
Tax credit relating to KiwiSaver and complying superan-
nuation fund members. member credit form
Persons excluded
Challenging civil penalties
Knowledge offences
Deduction of tax from payments due to defaulters
Remission for reasonable cause
Remission in circumstances of qualifying event
Remission consistent with collection of highest net reve-
nue over time
Part 3
Amendments to other Acts and Regulations
Amendments to KiwiSaver Act 2006
KiwiSaver Act 2006
Interpretation
Meaning of provider
Application
Who automatic enrolment rules apply to

Meaning of new employment

Temporary employment

How to opt out

Extension of opt-out period

New section 23A inserted

23A PAYE intermediaries

Eligibility of employers who have schemes established
under master trusts

How to opt in

Effect of opting in by employees
Commissioner must supply information pack
Employer may choose scheme for employees

330

330

330
330

334
334
335
335
335

336
336
336
337
337
337
337

337
338
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208

209

210

210B

211
211B

211C
211D

212

212B
212C
212D
213
214

214B
214C

214D

215

14

Effect of employer choice of KiwiSaver scheme
Commissioner provisionally allocates certain people to
default KiwiSaver schemes and sends investment
statement

Completion of alocation to default KiwiSaver scheme if
person does not choose KiwiSaver scheme

Notification of transfers and requirement to transfer
funds and information

Involuntary transfer

New subpart 4 of Part 2 added

Subpart 4—Initial and confirmed back-dated
validation of invalid membership

59A  When this subpart applies

59B Initial back-dated validation

59C Confirmed back-dated validation

59D  What happens when initial back-dated validation
ends, with no confirmed back-dated validation?

When this subpart does not apply

New section 63A inserted

63A  How subpart applies to private domestic
workers

Section 66 replaced

66 Obligation to make deductions: genera rule
66A  Obligation to make deductions: transitional rule
Deductions entered in and paid out of holding account
Initial contributions stay in holding account for 3 months
Small amounts of contributions may be held until big
enough to be on-paid

Refund by Commissioner of amounts paid in excess of
required amount of deduction or if employee opts out
Refund by provider of amounts paid in excess of
required amount of contribution

Interest on money in holding account

Deductions treated as received on 15th of month for
interest purposes

New section 92A inserted

92A  How subpart applies to private domestic

workers
Section 93 replaced
93 Employer contributions paid via Commissioner

346

346

347

347

347
347

347

349

351
351

351

353

353
353

353
353
354
354
354

354
355

355
355

356
356
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216

217

218

218B
219

220

221
221B
222

223

224
224B

Short payments by employers if not enough money

remitted to Commissioner to cover al of employees

deductions and employer contributions

New section 98A inserted

98A  Quantifying short payments for the purposes of
Income Tax Act 2004 and Tax Administration
Act 1994

Short payments if not enough employer contribution
remitted to cover al employees

Refunds of employer contributions by provider

New subpart 3A of Part 3 inserted

Subpart 3A—Compulsory employer
contributions to KiwiSaver schemes and
complying superannuation funds

101A Generd

101B  Compulsory contributions must be paid on top
of gross salary or wages except to extent that
parties otherwise agree after 13 December 2007

101C Employee's requirements

101D Compulsory employer contribution amount:
generd rule

101E  Payment: alocation between schemes and funds

101F  Payment rules. employers

101G Rules: providers

Complying superannuation funds
101H Failure to pay: provider notice
New sections 101l to 101K inserted
1011  Failure to pay: Government Actuary’s duties
101)  Failure to pay: Commissioner
101K  Recovered amounts
Who may apply for contributions holiday
Refund of initial contributions
New section 117A inserted
117A  Restrictions on transactions
Further modifications to application of sections 8 to 11
of Superannuation Schemes Act 1989
Requirement for annua report
New section 125A added

125A  Requirement for annual personalised statement
of contributions and accumulations for members

357

358
358

358

358
363

364
364

365
365

367
368
368

369
370

370
371
372

372
372
373

373
374

375
375

375
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224C

224D

224E

225

226
226B

226C
227

2278

227C

228

229

229B
230
230B

231
231B
232
233
234
235
235B

236
237

16

Terms relating to members' tax credits implied into trust
deed
New section 128B inserted

128B Terms relating to back-dated validation implied
into trust deed

New section 128C inserted

128C Termsrelating to lump sum payments by com-
plying superannuation funds

New section 128D inserted

128D Terms relating to compulsory employer contri-
butions implied into trust deed

Amendment of trust deed governing KiwiSaver scheme
Effect of registration of KiwiSaver scheme under section
150

Duty to notify changes to Government Actuary
Objections and apped's against decisions of Government
Actuary

New section 205A inserted

205A  Investment statements must contain responsible
investment statement

Factual description of, or transmission of information
about, KiwiSaver scheme not investment advice
Certain sections of Securities Act 1978 modified in rela
tion to KiwiSaver scheme

Duty of Commissioner under section 50 modified in
certain cases in which section 210 applies
Application of sections 215 and 216

Pendty for employer to fail to provide information
Pendlty for employer to fail to make deductions or to
incorrectly make deductions

Section 216 repealed

Consent to electronic transactions

Refunds made by direct credit to bank account

Fee subsidies

Crown contribution

Regulations relating to mortgage diversion facility
New section 230A inserted

230A Regulations relating to compulsory employer
contributions

Schedule 1—KiwiSaver scheme rules
New schedule 4—Transitiona contribution rates

376

376
376

376
376

378
378

378
379

379
379

379
379

380

380

380

381
381
381

382
382
382
382
382
383
385

385

385
387



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters)

238
238B
239

239B

239C
240

240B

240C

241
242

243

243B
243C
243D

243E

244

245
246
247
248
248B
249
250

Superannuation Schemes Act 1989

Superannuation Schemes Act 1989

Interpretation

When Government Actuary may approve transfers with-

out consent of members and beneficiaries

New section 9D inserted

9D Implied term as to reduction of scheme insur-
ance upon transfer out of complying superannu-
ation fund

Complying superannuation funds

Dealing with applications for complying superannuation

funds

New section 37 added

37 Transitiona provision relating to lodging of par-
ticipation agreements

Schedule 2—M atters to be specified in annual report

KiwiSaver Regulations 2006
KiwiSaver Regulations 2006
Regulation 6 replaced
6 Purpose of annual return regulations
Regulation 7 repealed
Fee subsidy
Mortgage diversion fecility
What scheme provider must do to participate in mort-
gage diversion facility
New heading and regulations 30 and 31 added

Qualifying person for withdrawal for purpose
of purchase of first home
30 Qualifying person
31 Notice

Estate and Gift Duties Act 1968
Exemption for gifts to charities and certain bodies

Goods and Services Tax Act 1985

Goods and Services Tax Act 1985
Interpretation

Vaue of supply of goods and services
Zero-rating of goods

Zero-rating of services

Specid returns

Calculation of tax payable

388
388
388

389
389

389
390

391
391

391

392
392

392

392
392
392
393

393

393
393

393

394
394
394
395
397
397
397
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251

251B

252
253
254
255
255B
255C
256

257

258

259
260

261

262

263

264

265
266
267
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New section 24BA inserted
24BA  Shared tax invoices
Group of companies

Income Tax Act 1994

Income Tax Act 1994
Public and local authorities exempt income
Non-profit bodies' and charities' exempt income
Other exempt income
What congtitutes an interest in a foreign investment fund
Companies required to maintain imputation credit
account
Use of credit to reduce dividend withholding payment,
or use of debit to satisfy income tax liability
Use of consolidated group credit to reduce dividend
withholding payment or use of group or individua debit
to satisfy income tax liability
Definitions

Taxation Review Authorities Act 1994

Taxation Review Authorities Act 1994
New section 22B inserted

22B Power to order costs for filing fees
Regulations
Taxation (Depreciation, Payment Dates Alignment,
FBT, and Miscellaneous Provisions) Act 2006
Taxation (Depreciation, Payment Dates Alignment, FBT,
and Miscellaneous Provisions) Act 2006
Customs and Excise Act 1996
New sections 280J, 280K, and 280L inserted

280J Defined terms for sections 280K and 280L

280K  Disclosure of arrival and departure information
for purposes of Child Support Act 1991

280L  Direct access to arrival and departure informa-
tion for purposes of Child Support Act 1991

Housing Restructuring and Tenancy Matters Act 1992
Amendments to Housing Restructuring and Tenancy
Matters Act 1992 made in schedule 2

Privacy Act 1993

Privacy Act 1993
Notice of adverse action proposed
Schedule 3—Information matching provisions

397
397
399

399
399
399
401
401

401

402

403
403

403
403

405

406

407

407
407
407



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and

Remedial Matters) c1l
Rates Rebate Act 1973
268 Amendments to Rates Rebate Act 1973 made in sched- 407
ule 2
Social Security Act 1964
269 Amendments to Socia Security Act 1964 made in 408
schedule 2
Goods and Services Tax (Grants and Subsidies)
Order 1992
270 Schedule—Goods and Services Tax (Grants and Subsi- 408
dies) Order 1992
Health Entitlement Cards Regulations 1993
271 Amendments to Health Entitlement Cards Regulations 408
1993 made in schedule 2
Income Tax (Withholding Payments) Regulations 1979
272 Schedule—Tax deductions from withholding payments 409
Social Security (Temporary Additional Support)
Regulations 2005
273 Amendments to Socia Security (Temporary Additiona 409
Support) Regulations 2005 made in schedule 2
Student Allowances Regulations 1998
274 Amendments to Student Allowances Regulations 1998 410
made in schedule 2
Holidays Act 2003
274B  Meaning of ordinary weekly pay 410
274C  Meaning of relevant daily pay 410
275 Meaning of gross earnings 410
Schedule 1 411
Amendments to subpart KD of the Income Tax Act
2004
Schedule 2 416

Amendments to other Acts and Regulations

The Parliament of New Zealand enacts as follows:

1 Title

This Act is the Taxation (Annual Rates, Business Taxation,

KiwiSaver, and Remedia Matters) Act 2007.
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Taxation (Annual Rates, Business
Taxation, KiwiSaver, and

cl 2 Remedial Matters)
2 Commencement
() ThisAct comesinto force on the date on which it receives the
Royal assent, except as provided in this section.
New (majority)
| |
(1B) Section 255B is treated as coming into force on 1 April 1995.
| |
(2)  Ssections 256 and 257 are treated as coming into force on 1 April
1997.
Struck out (majority)
| 1
(3)  Section 244(1) is treated as coming into force on 1 April 1999.
L ]
New (majority)
| |
(3) Sections 174, and 244(1) are treated as coming into force on
1 April 1999.
| |
(4) Sections 253 and 254(3) are treated as coming into force on
1 April 2001.
New (majority)
| |
(4B) Section 248(2), (4), and (5) are treated as coming into force on
24 October 2001.
(4C) section 255€ is treated as coming into force on 1 April 2002.
| |
(5) Section 244(2) is treated as coming into force on 1 April 2003.
(6) Section 88(2) is treated as coming into force on 4 June 2004.
(7)  Section 258(3) is treated as coming into force on 16 November
2004.
Struck out (majority)
1 1
(8) Sections 16, 17, 19, 20, 21, 22, 28, 32, 41, 42, 43, 44, 84, 118, 120,

135(31), (36), and (57), 138(1), 167(1) and (2), and 247 are treated as

coming into force on 1 April 2005.
]
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New (majority)

(8)

|
Sections 5C, 6, 6B, 7, 8, 9B, 16, 17, 19, 20, 21, 22, 28, 31B, 32, 32B,
41, 42, 43, 44, 58D, 58E, 59B, 78C, 84, 107B, 118, 120, 135(28), (33),
(39), and (66), 138(1), 167(1) and (2), and 247 are treated as coming
into force on 1 April 2005.
|

(9)
(10)

Section 85(1) is treated as coming into force on 1 July 2005.

Sections 131 and 132 are treated as coming into force on 1 Apiril
2006.

Struck out (majority)

(11)

(12)

(13)

(14)

(15)

(16)

1
Sections 5, 10, 13, 14, 23, 24, 25, 26, 31, 34, 35, 36, 37, 38, 40, 45,
46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 60, 61, 62, 63, 64,
65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 79, 86, 87, 93(2), 94, 96,
107, 133, 135(2), (4), (5), (6), (7), (10), (11), (12), (13), (14), (15), (16),
(17), (18), (19), (20), (21), (25), (27), (28), (32), (34), (41), (43), (45),
(46)(a), (47), (48), (50), (51), (52), and (53), 137, 139, 147(2) and (5),
148, 149, 150, 155, 159, 162, 164, 165, 168, 184(1), 193, 264, 268,
269, 271, 273, and 274 are treated as coming into force on 1
April 2007.

Sections 108(2) and (4), 117(1), 119(1), 188, 190, and 275 are treated
as coming into force on 17 May 2007.

Sections 141, 144(2)(a), 204, 205, 206, 208, 209, 210, 211, 213, 218(1),
229, 230, 232, 234, and 240 are treated as coming into forceon 1
July 2007.

Sections 9, 77, 78, 80, 81, 82, 83, 92, 93(1), 97, 98, 99, 101, 102(1),
103, 104, 105, 106, 108(1), 109, 110, 112, 113, 114, 115, 116, 117(2),
119(2), 121, 122, 123, 124, 125, 126, 127, 128, 130, 134, 135(24), (30),
(35), (37), (38), (39), and (40), 173, 177, 178, 179, 180, and 181 are
treated as coming into force on 1 October 2007.

Section 249 is treated as coming into force on 30 November
2007.

Sections 88(1), 89, 90, 91, 135(29), 142, 143, 144(2)(h) to (d), (3), (4),
(5), and (6), 174, 176, 182(3), 183, 184(2), 185, 186, 187, 189, 191, 192,
194, 197, 198, 199, 201, 202, 203, 212, 15, 216, 217, 218(2), 219, 222,

225, 227, 231, 237, and 260 come into force on 1 April 2008.
]
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Struck out (majority)

(17)

(18)

1
Sections 11, 12, 18, 29, 30, 95, 135(3), 136, 151, 152, and 272 come
into force on 1 July 2008.

Section 220 comes into force on 1 April 2009.

New (majority)

(11)

(12)

(13)

(14)

(15

(16)

|
Sections 5, 13, 23, 24, 25, 26, 31, 34, 35, 36, 37, 38, 40, 45, 46, 47,
48, 49, 50, 51, 52, 53, 53B, 54, 55, 56, 57, 57B, 58, 58B, 60, 61, 62,
63, 64, 65, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 78B, 79, 86, 87,
93(2), 94, 96, 97B, 107, 133, 133B(1) and (3), 134B, 135(5), (6), (7), (10),
(11), (12), (13), (14), (15), (16), (17), (18), (19), (20), (21), (23), (27), (30),
(34), (36), (49), (50), (52), (54), (55)(a) and (h), (56), (57), (59), (60), (61),
(62), and (67), 137, 147(2) and (5), 148, 149, 150, 155, 159, 162, 164,
165, 168, 184(1), 193, 264, 268, 269, 271, 273, and 274 are treated as
coming into force on 1 April 2007.

Sections 108(2) and (4), 188, 190, 248(1) and (3), 248B, 274B, 274C,
and 275 are treated as coming into force on 17 May 2007.

Sections 141, 142B to 142E, 144(2)(a), (4), and (7), 198B, 201(4), (6)(d),
(8), and (9)(a), 201B, 204, 205 to 205D, 206, 208, 209, 210, 211, 211B,
211C, 211D, 212B, 212C, 212D, 213, 214D, 218(1), 224C, 224D, 229,
230(1), 231B, 232, 234(1) and (3), 236(6), and 240 are treated as
coming into force on 1 July 2007.

Sections 5B, 9, 24B, 24C, 24D, 278, 58C, 77, 78, 78D, 80, 80B, 81, 81B,
81C, 81D, 81E, 82, 82B, 82C, 83, 83B, 83C, 83D, 83E, 83F, 83G, 83H,
831, 83J, 83K, 83L, 83M, 83N, 92, 93(1), 97, 98, 99, 101, 102, 103,
103B, 104, 105, 106, 106B, 106C, 106D, 108(1), 109, 110, 110B, 112,
113, 114, 115, 116, 117(2), 119(2), 121, 122, 123, 124, 125, 126, 127,
128, 130, 133B(2), 134, 135(2), (4), (26), (32), (37), (41), (42), (43), (44),
(45), (46), (47), and (48), 139B, 147B, 147C, 150B, 150C, 157B, 157C,
172B, 172C, 172D, 172E, 173, 177, 178, 179, 180, 181, 226B, and 251B
are treated as coming into force on 1 October 2007.

Section 249 is treated as coming into force on 30 November

2007.

Sections 88(1), 89, 90, 91, 135(31), 142, 143, 143B, 144(2) (b) to (e),

(3), (5), (6), (8), and (9), 147C, 175, 176, 176B, 182(1) to (3), 183,

184(1A) and (2), 185, 186, 187, 189, 191, 192, 192B, 194, 194B, 194C,
|
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New (majority)

(17)

(18)

|
194D, 197, 198, 199 to 199G, 201(1), (2), (3), (5), (7), (9)(b), and (10),
202, 203, 212, 214C, 215, 216, 217, 218(2), 219, 222, 224E, 225, 227,
2278, 229B, 230(3), 231, 236(1B), 237, and 260 come into force on
1 April 2008.
Sections 11, 12, 18, 29, 30, 95, 135(38), 136, 151(1) to (3), 152, and
272 come into force on 1 July 2008.
Sections 214B(2) and 220 come into force on 1 April 2009.
|

(19)

(20)

D)

)

Sections 160(1), 263, 266, and 267 come into force on the earlier

of the following:

(@ adateto be fixed by the Governor-General by Order in
Council:

(b) 1 April 20009.

Section 166 comes into force on the earlier of the following:

(8 adateto be fixed by the Governor-General by Order in
Council:

(b) 1 April 2010.

Part 1
Annual rates of income tax, amendments to
Income Tax Act 2004

Annual rates of income tax for 2007-08 tax year

Rates of income tax for 2007-08 tax year

Income tax imposed by section BB 1 of the Income Tax Act
2004 must, for the 200708 tax year, be paid at the basic rates
specified in schedule 1 of that Act.

The Taxation (Annual Rates of Income Tax 2006-07) Act
2006 is repealed.

General amendments to | ncome Tax Act 2004

Income Tax Act 2004
Sections 5 to 139B amend the Income Tax Act 2004.
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5 Withholding liabilities

(1) After section BE 1(5), the following is inserted:
“Retirement scheme contributions

“(5B) A person who makes a retirement scheme contribution to a
retirement savings scheme must pay retirement scheme con-
tribution withholding tax under the RSCWT rules.”

(2) In section BE 1, in the list of defined terms, “retirement
savings scheme”, “retirement scheme contribution”, “retire-

ment scheme contribution withholding tax”, and “RSCWT
rules’ are inserted.

New (majority)

5B  Section CB 4B replaced
Section CB 4B is replaced by the following:

“CB 4B Digposal of certain shares by portfolio investment
entity or New Zealand Superannuation Fund after
declaration of dividend

“When this section applies

“(1) This section applies to a portfolio investment entity or the
New Zealand Superannuation Fund (the entity) if—
“(a) the entity disposes of a share in a company; and
“(b) section CX 44C (Proceeds from disposal of certain
shares by portfolio investment entities or New Zealand
Superannuation Fund) applies to the disposal; and
“(c) adividend from the share is—
“(i) declared before the disposal; and
“(ii) paidto aholder of the share who after the dispo-
sal becomes entitled to the dividend.

“Income

“(2) The entity derives an amount of income that is the greater of
zero and the amount calculated using the formula—

(declaration shares — distribution shares) x distribution.
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New (majority)

“Definition of items in formula
“(3) Theitemsin the formula are defined in subsections (4) to (6).

“Declaration shares

“(4) Declaration shares is the number of shares in the company
held by the entity when the dividend is declared.

“Distribution shares

“(5) Distribution sharesis the number of sharesin the company
for which the entity derives the dividend.

“Distribution

“(6) Distribution isthe amount for a share of—

“(@) the dividend that is not fully imputed as that term is
defined in section NG 2(3) (Application of NRWT
rules), if the share is issued by a company that has an
imputation credit account; or

“(b) the dividend, if paragraph (a) does not apply.

“Defined in this Act: amount, company, dividend, imputation credit account,
income, portfolio investment entity, share’ .

5C New section CB 5A inserted
(1) Before section CB 5, the following is inserted:

“CB 5A Land partially sold or sold with other land
Sections CB 5 to CB 21 apply to amounts derived from the
disposal of land if the land—
“(a) ispart of theland to which the relevant section applies:
“(b) isthe whole of the land to which the relevant section
applies:
“(c) isdisposed of together with other land.

“ Defined in this Act: amount, dispose, land”.

(2)  Subsection (1) applies for the 2005-06 and later income years.
| |

6 Disposal: amount from major development or division
and not already in income
(1) Section CB 11(2) is replaced by the following:
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“(2) Subsection (1) is overridden by the exclusions for residential

)

land in section CB 15, for business premisesin section CB 18,
for farm land in section CB 19, and for investment land in
section CB 21.”

Subsection (1) applies for—

(@ adisposa of land occurring on or after the date on
which this Act receives the Royal assent:

(b) apersonand adisposal of land occurring before the date
on which this Act receives the Roya assent, if the
person—

(i) isthe person disposing of the land; and

(i) takes a tax position relating to the disposal in a
return for the income year of the disposal; and

(iif) in taking the tax position, relies on the law that
would apply if subsection (1) applied for the dispo-
sal; and

(iv) provides the return to the Commissioner by the
due date for the return.

New (majority)

6B

|
Residential exclusion from sections CB 10 and CB 11
In section CB 15(1), in the words before paragraph (@),
“Section CB 10 does” isreplaced by “ Sections CB 10 and CB
11 do”.

1)
(2
3)

26

Business exclusion from section CB 10
In the heading to section CB 18, “ section CB 10" is replaced
by “sections CB 10 and CB 11”.

In section CB 18, in the words before paragraph (a), ** Section
CB 10 does” isreplaced by “ Sections CB 10 and CB 11 do”.

Subsection (2) applies for—

(@ adisposa of land occurring on or after the date on
which this Act receives the Royal assent:

(b) apersonand adisposa of land occurring before the date
on which this Act receives the Royal assent, if the
person—

(i) isthe person disposing of the land; and
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(i) takes a tax position relating to the disposal in a
return for the income year of the disposal; and

(iif) in taking the tax position, relies on the law that
would apply if subsection (2) applied for the dispo-
sal; and

(iv) provides the return to the Commissioner by the
due date for the return.

8 Investment exclusion from section CB 10
(1) Intheheading to section CB 21, “section CB 10” isreplaced
by “sections CB 10 and CB 11".

(2) Insection CB 21, in the words before paragraph (a), “ Section
CB 10 does” isreplaced by “ Sections CB 10 and CB 11 do”.

(3) Subsection (2) applies for—

@
(b)

a disposal of land occurring on or after the date on

which this Act receives the Royal assent:

aperson and adisposal of land occurring before the date

on which this Act receives the Royal assent, if the

person—

(i) isthe person disposing of the land; and

(i) takes atax position relating to the disposal in a
return for the income year of the disposal; and

(iif) in taking the tax position, relies on the law that
would apply if subsection (2) applied for the dispo-
sal; and

(iv) provides the return to the Commissioner by the
due date for the return.

New (majority)

8B Foreign investment fund income
Section CD 26(b) is replaced by the following:

“(b)

the person calculatestheir FIF incomeor lossin relation
to the interest and the period in which the amount is
paid under—

“(i) the comparative value method:

“(ii) the deemed rate of return method:

“(iii) the cost method:

“(iv) the fair dividend rate method; and
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New (majority)

|
“(c) if the calculation referred to in paragraph (b) is under the
fair dividend rate method,—
“(i) theFIFisnot agrey list company:
“(ii) the person does not hold a direct income interest
of 10% or more in the FIF at the beginning of the
income year of the period.”

9 Deter mination of amount of credit in certain cases
In section CD 32(26)(b), “ dividend[I"" is replaced by “divi-
dend (section CWZ 75T TMZ 18 (Fully credited: modifying the
actual ratio) modifies this paragraph) [T [
New (majority)
| |
9B When does a person have attributed repatriation from a
CFC?
(1) Insection CD 34(1)(b), “EX 16" isreplaced by “EX 17”.
(2) Subsection (1) applies for the 2005-06 and later income years.
| |
Struck out (majority)
1 1
10 Prevention of double taxation of share cancellation

dividends

In section CD 42(5)(b), “ (Basic rates of income tax and speci-
fied superannuation contribution withholding tax)” is
replaced by “(Basic rates of income tax, specified superannu-
ation contribution withholding tax, and retirement scheme

contribution withholding tax)”.
]

28

10

15

20



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 11

11  New heading and section CE 12 inserted
After section CE 11, the following is added:

Struck out (majority)

“Tax credits
“CE 12 Tax credits under section LD 1B added to caregiver’s
income

“When this section applies

“(1) Thissection applies when aperson is alowed under section LD
1B (Tax deductions from certain accident compensation pay-
ments. credit allowed to caregiver) a credit against the per-
son’s income tax liability in an income year.

“Income

“(2) Anamount equal to the credit is income of the person in the
income year, if the amount is not income under any other
provision.

“ Defined in this Act: income, income year, payment’’.

New (majority)

“Tax credits
“CE 12 Tax credits under section LD 1B added to provider’s
income

“When this section applies

“(1) Thissection applies when aperson is alowed under section LD
1B (Tax deductions from certain accident compensation pay-
ments: credit allowed to provider) acredit against the person’s
income tax liability in an income year.
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New (majority)

“(2)

“Income

An amount equal to the credit is income of the person in the
income year, if the amount is not income under any other
provision.

“ Defined in this Act: income, income year, payment’’.

12

(1)

Ben€fits, pensions, compensation, and gover nment
grants

In section CF 1(2), in the definition of accident compensa-
tion payment (paragraph (f)), “ of that Act” isreplaced by “ of
that Act:”, and the following is added:

Struck out (majority)

1
“(g) an amount paid under section 81(1)(b) of the Injury

Prevention, Rehabilitation, and Compensation Act
2001.”

New (majority)

(2

“(g) apersonal servicerehabilitation payment for a claimant
under the Injury Prevention, Rehabilitation, and Com-
pensation Act 2001.”

In section CF 1, in thelist of defined terms, *“ personal service

rehabilitation payment” is inserted.

13

When FIF income arises

New (majority)

1)

|

In section CQ 5(1),—

(@ in paragraph (d), in the words before subparagraph (i),
“any time during the income year” is replaced by *“any
timein the year”:

|

30

10

15

20



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 13

New (majority)

|

(b) inparagraph (db), in the words before subparagraph (i),

“, at any timeintheyear,” isinserted after “the person
holds”:

(c) inparagraph (f), , EX 48 (Top-up FIF income: deemed

rate of return method), or EX 49 (Top-up FIF income: 1

April 1993 uplift interests)” isinserted after “income or
loss)”.

(2)

After section CQ 5(1), the following is inserted:

Struck out (majority)

“Treatment of deemed transaction under section EX 53 or
EX 54B

“(1B) If apersonistreated under section EX 53 (Changesin applica

tions of FIF exemptions) or EX 54B (FIF rules first applying
to interest for income year beginning on or after 1 April 2007)
as disposing of or acquiring rights in an income year, the
disposal or acquisition is ignored for the purposes of sub-
section (1)(d) and (db).”

New (majority)

“Treatment of deemed transaction under section EX 51,
EX 53, or EX 54B

“(1B) If a person is treated under section EX 51 (Consequences of

changes in method), EX 53 (Changes in applications of FIF
exemptions), or EX 54B (FIF rules first applying to interest
for income year beginning on or after 1 April 2007) as dispos-
ing of or acquiring rights in an income year, the disposal or
acquisition is ignored for the purposes of subsection (1)(d)
and (db).”

|
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Struck out (majority)

14  Withdrawals
In section CS 1(5), “(Basic rates of income tax and specified
superannuation contribution withholding tax)” is replaced by
“(Basic rates of income tax, specified superannuation contri-
bution withholding tax, and retirement scheme contribution
withholding tax)”.

L ]

15 Exclusions of withdrawals of various kinds
Section CS 2(4B) is repealed.

16 Meaning of petroleum miner

(1) Section CT 6(1), other than the heading, is replaced by the
following:

“(1) Petroleum miner, for a permit area, means a person who
undertakes petroleum mining operations in the permit area.”

New (majority)

| |

(1B) In section CT 6(2), in the words before paragraph (a), “an
activity described in subsection (3)” is replaced by “ petro-
leum mining operations”.

|

(2) Section CT 6(3) and (4) are repealed.

(3 Inthelist of defined terms in section CT 6,—
(8 “petroleum mining operations” is inserted:
(b) “removal or restoration operations’ is omitted.

(4) Subsections (1) to (3) apply for the 2005-06 and later income
years.

17  New section CT 6B inserted

(1) After section CT 6, the following is inserted:

“CT 6B Meaning of petroleum mining operations

“(1)

32

“Meaning

Petroleum mining oper ations means an activity included in
the activities described in subsection (2) and not excluded by
subsection (3).

10

15

20

25



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 ¢l 17B

“(2)

“(3)

“Activities: inclusions

The activities are those carried out in connection with—

“(a) prospecting or exploring for petroleum:

“(b) developing a permit area for producing petroleum:

“(c) producing petroleum:

“(d) processing, storing, or transmitting petroleum before its
dispatch to a buyer, consumer, processor, refinery, or
user:

“(e) removal or restoration operations.

“Activities: exclusions
The activities do not include further treatment to which all the
following apply:
“(a) it occurs after the well stream has been separated and
stabilised into crude oil, condensate, or natural gas; and
“(b) itisdone—
“(i) by liquefaction or compression; or
“(ii) for the extraction of constituent products; or
“(ii1) for the production of derivative products; and
“(c) itisnot treatment at the production facilities.

“Defined in this Act: permit area, petroleum, petroleum mining operations,
removal or restoration operations .

(2) Subsection (1) applies for the 2005-06 and later income years.
New (majority)
| |
17B Proceeds of share disposal by qualified foreign equity
investor
(1) Insection CW 11B(4), in the definition of foreign exempt

entity,—

(@ paragraph (c) is replaced by the following:

“(c) under the laws of the territory, or of the part of the
territory, is not subject to atax on income other than as
a body that handles income of the members; and”:

(b) in paragraph (f)(iii), “taxation laws’ is replaced by
“laws” in both places that it occurs:

(c) inparagraph (f)(iii), *“ subparagraph (ii)” is replaced by
“subparagraph (ii); and” and the following is added:

|
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New (majority)
| |
“(g) does not have a holder of adirect or indirect interest in

the capital of the legal entity who—

“(i) isaresident of New Zealand; and

“(ii) holds atotal direct or indirect interest of 10% or
more in the capital of the lega entity, when
treated as holding the interests of any person who
is associated with the holder under section OD

8(1)".
In section CW 11B(4), in the definition of foreign exempt
partner ship,—
(@ paragraph (c) is replaced by the following:

“(0)

(b)
(©)
“(0)

under the laws of the territory, or of the part of the

territory, is not subject to atax on income other than as

a body that handles income of the partners; and”:

in paragraph (h)(ii), “taxation laws’ is replaced by

“laws” in both places that it occurs:

in paragraph (h)(ii), “subparagraph (i) is replaced by

“subparagraph (i); and” and the following is added:

does not have a holder of adirect or indirect interest in

the capital of the unincorporated body who—

“(i) isaresident of New Zealand; and

“(ii) holds atotal direct or indirect interest of 10% or
more in the capital of the unincorporated body,
when treated as holding the interests of any per-
son who is associated with the holder under
section OD 8(1)”.

In section CW 11B(4), in the definition of foreign exempt
person,—

(@
“(d)

(b)
(©)

paragraph (d) is replaced by the following:
under the laws of the territory, or of the part of the
territory, derives the proceeds from a disposal of shares
or options that are held by the person; and”:
in paragraph (e)(ii), “taxation laws” is replaced by
“laws” in both places that it occurs:
in paragraph (e)(ii), “ subparagraph (i)” is replaced by
“subparagraph (i); and” and the following is added:
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New (majority)
| |
“(f) doesnot have a holder of adirect or indirect interest in
the person who—
“(i) isaresident of New Zealand; and
“(ii) holds atotal direct or indirect interest of 10% or
more in the capital of the person, when treated as
holding the interests of any person who is associ-
ated with the holder under section OD 8(1)".

(4) Section CW 11B(5)(@) and (b) are replaced by the following:

“(@) under a double tax agreement between New Zealand
and the territory that is in force under the terms of the
double tax agreement, if—

“(i) thereis such adouble tax agreement; and
“(ii) the double tax agreement provides for the resi-
dency of the person:

“(b) under the laws of the territory, if paragraph (a) does not

apply.”

Struck out (majority)
I 1

18 New section CW 28B inserted
After section CW 28, the following is inserted:

“CW 28B Payment of certain accident compensation

payments

The amount paid to a person for an income year under section

81(2)(b) of the Injury Prevention, Rehabilitation, and Com-

pensation Act 2001 is exempt income of the person if—

“(d) the person is aclaimant under that Act; and

“(b) the person pays an amount to a caregiver for providing
attendant care to the person in the year; and

“(c) theamount paid to the caregiver isequal to or morethan
the amount, after any deduction of tax under this Act,
paid to the person for the year under section 81(1)(b) of
that Act.

“ Defined in this Act: attendant care, exempt income, income year, payment’”.
L ]
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New (majority)

18

New section CW 28B inserted
After section CW 28, the following is inserted:

“CW 28B Payment of certain accident compensation

payments

The amount paid to a person (the claimant) for an income

year as a personal service rehabilitation payment for the per-

son under the Injury Prevention, Rehabilitation, and Compen-
sation Act 2001 is exempt income of the claimant if—

“(@) the claimant pays an amount to another person for pro-
viding akey aspect of social rehabilitation referred toin
the definition of personal service rehabilitation payment
in section OB 1; and

“(b) the amount paid by the claimant for a key aspect of
socia rehabilitation for the income year is equal to or
more than the amount of personal service rehabilitation
payments, after any deduction of tax under this Act,
paid to the claimant for the year.

“Defined in this Act: exempt income, income year, payment, personal service

rehabilitation payment .
|

19

20

“(3)

36

L ocal authorities
Section CW 32(4)(c)(i) is replaced by the following:

“(i) a council-controlled organisation, other than a
council-controlled organisation operating a hos-
pital as acharitable activity on behalf of the local
authority:”.

Charities: non-business income
Section CW 34(3), other than the heading, is replaced by the
following:

This section does not apply to income derived by—

“(@) acouncil-controlled organisation, other than a council-
controlled organisation operating ahospital asacharita-
ble activity:
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21

“(2

22

(1)

“(b) alocal authority from acouncil-controlled organisation,
other than from a council-controlled organisation oper-
ating a hospital as a charitable activity on behalf of the
local authority.”

Charities. business income
Section CW 35(2), other than the heading, is replaced by the
following:

This section does not apply to income derived by—

“(a) acouncil-controlled organisation, other than a council-
controlled organisation operating ahospital asacharita-
ble activity:

“(b) alocal authority from acouncil-controlled organisation,
other than from a council-controlled organisation oper-
ating a hospital as a charitable activity on behalf of the
local authority.”

New heading and sections CW 49C and CW 49D
inserted
After section CW 49B, the following is inserted:

“Income of, and distributions by, certain
international funds

“CW 49C Income of certain international funds

An amount of income derived by aperson isexempt incomeif
the person is—

“(a) the trustee of the Niue International Trust Fund:

“(b) the trustee of the Tokelau International Trust Fund.

“Defined in this Act: amount, exempt income, income, Niue International Trust
Fund, Tokelau International Trust Fund, trustee

“CW 49D Distributions by certain international funds

(2)

An amount of income derived by aperson is exempt income if
the income is a distribution by—

“(a@) the trustee of the Niue International Trust Fund:

“(b) the trustee of the Tokelau International Trust Fund.

“ Defined in this Act: amount, distribution, exempt income, income, Niue Interna-
tional Trust Fund, Tokelau International Trust Fund, trustee”.

Subsection (1) applies for the 200506 and later income years.
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23

24

Heading above section CX 42 replaced

The heading above section CX 42 is replaced by “ Contribu-
tions to superannuation scheme or retirement savings
scheme”.

New section CX 42B inserted 5
After section CX 42, the following is inserted:

“CX 42B Contributions to retirement savings scheme

“(1)

“ Excluded income

A retirement scheme contribution is excluded income of—

“(a) the person for whose benefit the retirement scheme 10
contribution is provided, to the extent to which the
retirement scheme contribution is—

“(i) money:

“(ii) an amount of imputation credit or Maori autho-
rity credit that is used to meet the liability of the 15
retirement scheme contributor for retirement
scheme contribution withholding tax on the
retirement scheme contribution:

Struck out (majority)

“(b) the trustee of the retirement savings scheme.

New (majority)

“(b) the retirement savings scheme. 20

“(2

“Exclusion

Subsection (1)(a) does not apply if the person for whose benefit
the retirement scheme contribution is provided—

Struck out (majority)

1

“(a) supplies to the retirement scheme contributor, or to the
trustee of the retirement savings scheme, awithholding 25

rate that is less than the retirement scheme prescribed

rate for the person:
]
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Struck out (majority)

1

“(b) includes the retirement scheme contribution in a return

of income for the income year in which the retirement
scheme contribution is provided:

“ Defined in this Act: excluded income, income year, retirement savings scheme,
retirement scheme contribution, retirement scheme contributor, retirement
scheme prescribed rate, return of income, trustee

New (majority)

24B

(1)

(2)

|

“(a) suppliesto the retirement scheme contributor, or to the
trustee of the retirement savings scheme, a retirement
scheme withholding rate that is |ess than the retirement
scheme prescribed rate for the person:

“(b) includes the retirement scheme contribution in a return
of income for the income year in which the retirement
scheme contribution is provided:

“(c) is anon-resident and the retirement scheme contribu-
tion is non-resident withholding income.

“ Defined in this Act: excluded income, income year, non-resident, non-resident

withholding income, retirement savings scheme, retirement scheme contribution,

retirement scheme contributor, retirement scheme prescribed rate, retirement
scheme withholding rate, return of income, trustee .

Proceeds from disposal of certain shares by portfolio
investment entities or New Zealand Superannuation
Fund

In section CX 44C(1), in the words before paragraph (@),
“portfolio investment entity” isreplaced by * portfolio invest-
ment entity or by alife insurer, in relation to that part of the
life insurer that is a portfolio investment-linked life fund,”.

Section CX 44C(1)(a)(i) is replaced by the following:

“(i) residentin Australiaand not treated as being resi-
dent in acountry other than Australiain an agree-
ment between Australia and another country that
would be adoubletax agreement if the agreement
were negotiated between New Zealand and the
other country; and”.
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New (majority)

3

(4)

24C

1)

“(1)

|
In section CX 44C(1)(b), “ share.” isreplaced by “ share; and”
and the following is added:

“(c) theentity disposing of the shareisnot assured, under an
arrangement entered with another person when the
share is acquired, of having a gain on the disposal.”

In section CX 44C, in the list of defined terms, “portfolio
investment-linked life fund” is inserted.

Portfolio investor allocated income and distributions of
income by portfolio investment entities
Section CX 44D(1) is replaced by the following:

“Portfolio investor allocated income

Portfolio investor allocated income derived under section CP
1 (Portfolio investor allocated income) in a portfolio calcula
tion period in an income year by an investor in a portfolio tax
rate entity is excluded income of the investor if—
“(a) the prescribed investor rate for the investor and the
portfolio calculation period is more than zero; and
“(b) the prescribed investor rate for the investor and the
portfolio calculation period is not more than the portfo-
lio investor rate for the investor and the portfolio calcu-
lation period when the entity calculatesin relation to the
portfolio investor allocated income—
“(i) the portfolio entity tax liability of the entity; or
“(ii) the amount of a payment under section HL 23B
(Optiona payments of tax by portfolio tax rate
entities) that the entity intends to be a final pay-
ment of the portfolio entity tax liability of the
entity in relation to the portfolio investor alo-
cated income; and
“(c) for aportfolio tax rate entity making payments of tax
under section HL 21 (Payments of tax by portfolio tax
rate entity making no election), the portfolio investor
allocated income is not allocated to a portfolio aloca
tion period that includes part of a portfolio investor exit
period for the investor.”
|
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New (majority)

2
3)
(4)

24D
D

(2)

|
In section CX 44D(2), “distribution by” is replaced by “dis-
tribution or dividend of”.
In section CX 44D(3), in the words before paragraph (@),
“distribution by isreplaced by “distribution or dividend of .
Section CX 44D(3)(a)(i) is replaced by the following:

“(i) isanatura person or atrustee; and”.

Cost of revenue account property
Section DB 17(3)(a) is replaced by the following:

“(@) the person is a portfolio investment entity or a life
insurer in relation to that part of thelife insurer that isa
portfolio investment-linked life fund; and”.

In section DB 17, in the list of defined terms, “portfolio
investment-linked life fund” isinserted.

25
L

(2)

3)

(4)

()

(6)

Research or development

In section DB 26(2), “paragraph 5.1 or 5.2 of the reporting

standard” is replaced by *paragraph 68(a) of the reporting

standard, applying, for the purposes of that paragraph,
paragraphs 54 to 67 of the reporting standard”.

Section DB 26(3) is repealed.

In section DB 26(4)(a), “of paragraph 2.3 of the reporting

standard” isreplaced by “it isan amount written off dueto its

being an immaterial amount for financial reporting purposes”.

Section DB 26(4)(b) is replaced by the following:

“(b) would be required, if the expenditure were material, to
recognise it for financial reporting purposes under para-
graph 68(a) of the reporting standard, applying, for the
purposes of that paragraph, paragraphs 54 to 67 of the
reporting standard.”

Section DB 26(5)(b) is replaced by the following:

“(b) has written off the expenditure due to its being an
immaterial amount for financial reporting purposes,
and”.

Subsections (1) to (5) apply for—
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26
N

“(D)

(2)

3)

27
D)

“(1)

2
3)

42

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year.

Some definitions

Section DB 27(1) is replaced by the following:

“Definitions

In this section, and in section DB 26,—

“development is defined in paragraph 8 of the reporting

standard

“reporting standard means the New Zealand Equivaent to

International Accounting Standard 38, approved by the

Accounting Standards Review Board, and as amended from

time to time or an equivalent standard issued in its place

“research is defined in paragraph 8 of the reporting

standard.”

In section DB 27, in the list of defined terms, **Financial

Reporting Standard No 13 1995 (Accounting for Research

and Development Activities),” is omitted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year.

Gifts of money by company
Section DB 32(1), other than the heading, is replaced by the
following:

This section applies to a company.”
In section DB 32(3), “5% of” is omitted.
Subsection (1) applies for the 2008-09 and later income years.
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New (majority)

[
27B

Certain investors have deduction for portfolio investor
allocated loss
Section DB 43B(2)(a) is replaced by the following:

“(@) the portfolio tax rate entity makes payments of tax
under section HL 21 (Payments of tax by portfolio tax
rate entity making no election) and the investor’s
income year includes the end of the portfolio tax rate
entity’s income year:”.

28
1)
)
©)
“(3)

Sale of business: transferred employment income
obligations

In section DC 9(2)(a), “any part” is replaced by “the provi-
sion made by the seller for a part”.

In section DC 9(2)(b), ** of the provision” isinserted after “the
amount”.

Section DC 9(3), other than the heading, is replaced by the
following:

If the seller and the buyer are associated persons at the time of

the sale,—

“(a) thebuyer isalowed adeduction for the provision made
by the seller for the amount of employment income if
the seller would have been allowed a deduction for the
amount if the business, or the part of the business, had
not been sold; and

Struck out (majority)

1
“(b) subsection (2) does not apply; and
“(c) section EA 4(5) (Deferred payment of employment
income) applies.
]

New (majority)

|
“(b) section EA 4(5) (Deferred payment of employment
income) applies.
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“Deduction: Buyer’s payment exceeding provision

“(3B) Thebuyer isalowed adeduction for any part of the amount of
employment income that the buyer pays and that exceeds the
provision made by the seller for that amount.”

(4) Insection DC 9(4)(b), “subsection (3) overrides’ is replaced
by *subsections (3) and (3B) override”.

(5) Subsections (1) to (4) apply for the 2005-06 and later income
years.

29 Heading to subpart DF
In the heading to subpart DF, *“ grants” isreplaced by *“grants
and compensation”.

30 New section DF 4 added
After section DF 3, the following is added:

Struck out (majority)
I 1

“DF 4 Payment for attendant care by person receiving certain

accident compensation payments
L ]

New (majority)

|

“DF 4 Payment by claimant receiving personal service
rehabilitation payment

|

Struck out (majority)

“When this section applies

“(1) This section applies when a person who is a claimant under
the Injury Prevention, Rehabilitation, and Compensation Act
2001 is paid an amount under section 81(1)(b) of that Act for
an income year, and the amount is assessable income.

“Deduction

“(2) The person is alowed a deduction for the amount paid by

them to a caregiver for providing attendant care to the person
L ]
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Struck out (majority)

“(3)

1
in the income year, to the extent to which the amount is equal
to or less than the amount, after any deduction of tax under
this Act, paid to the person under section 81(1)(b) of that Act
for the year.

“Link with subpart DA

This section supplements the general permission and over-
rides the capital limitation and private limitation for the
amount described in subsection (2). The other general limita-
tions still apply.

New (majority)

“(D)

“(2

“(3)

“(4)

“When this section applies

This section applies when a person (the claimant) is paid a
personal service rehabilitation payment for the claimant under
the Injury Prevention, Rehabilitation, and Compensation Act
2001 for an income year, and the amount of the payment is
assessable income.

“Deduction

The claimant is allowed a deduction for the income year of the
amount given by subsection (3).

“Formula

The amount of the deduction allowed under subsection (2) iS
calculated using the following formula:

amount paid

1 - tax rate.

“Definition of items in formula

In the formula,—

“(a) amount paid isthe amount paid by the claimant for an
income year for a key aspect of socia rehabilitation
referred to in the definition of personal service rehabili-
tation payment in section OB 1, to the extent to which

|
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New (majority)

“(9

|
the amount is less than the amount of personal service
rehabilitation payments, after any deduction of tax
under this Act, paid to the claimant for the income year:
“(b) tax rateisthe rate at which tax is deducted under this
Act from personal service rehabilitation payments for

the income year.

“Link with subpart DA

This section supplements the general permission and over-
rides the capital limitation and private limitation for the
amount described in subsection (2). The other genera limita
tions still apply.

|

31

“Defined in this Act: assessable income, capital limitation, general limitation,
general permission, income year, payment, personal service rehabilitation pay-
ment, private limitation .

When FIF loss arises

New (majority)

D)

|

In section DN 6(1),—

(@ in paragraph (d), in the words before subparagraph (i),
“any time during the income year” isreplaced by “any
timein the year”:

(b) inparagraph (db), in the words before subparagraph (i),
“,a any timeintheyear,” isinserted after “the person
holds”.

Struck out (majority)

After section DN 6(1), the following is inserted:

“Treatment of deemed transaction under section EX 53 or
EX 54B

“(1B) If apersonistreated under section EX 53 (Changesin applica

tions of FIF exemptions) or EX 54B (FIF rules first applying

to interest for income year beginning on or after 1 April 2007)
]
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Struck out (majority)

1
as disposing of or acquiring rights in an income year, the
disposal or acquisition is ignored for the purposes of sub-
section (1)(d) and (db).”

New (majority)

(2)

After section DN 6(1), the following is inserted:

“Treatment of deemed transaction under section EX 51,
EX 53, or EX 54B

“(1B) If a person is treated under section EX 51 (Consequences of

changes in method), EX 53 (Changes in applications of FIF
exemptions), or EX 54B (FIF rules first applying to interest
for income year beginning on or after 1 April 2007) as dispos-
ing of or acquiring rights in an income year, the disposal or
acquisition is ignored for the purposes of subsection (1)(d)
and (db).”

31B Acquiring film rights

(1) Insection DS 1(2)(c), “expenditure.” is replaced by “expen-
diture; or” and the following is added:
“(d) section DS 2B applies to the expenditure.”

(2) Insection DS 1(4), “except under section DS 2B is inserted
after “under any other provision of this Act”.

|

32  Film production expenditure

(1) Section DS 2(3) and (4) are replaced by the following:
“Exclusion

“(3) This section does not apply to film production expenditure

if—

“(@) the film is produced mainly for broadcast in New
Zedland by a person who operates atelevision station, a
television network, or a cable television system:
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Struck out (majority)

“(b) thefilm isintended to be shown as an advertisement.
]

New (majority)

|
“(b) thefilm isintended to be shown as an advertisement:
“(c) section DS 2B applies to the film production expenditure.

|

“(4)

“Timing of deduction

The deduction is allocated under—

“(a@) section EJ 7 (Film production expenditure for New
Zedand films having no large budget screen production
grant) or EJ 8 (Film production expenditure for other
films having no large budget screen production grant) if
the film is not one for which a large budget screen
production grant is made; or

“(b) section EJ 4 (Expenditure incurred in acquiring film
rightsin feature films) or EJ 5 (Expenditure incurred in
acquiring film rights in films other than feature films) if
the film is one for which a large budget screen produc-
tion grant is made.”

New (majority)

(1B) In section DS 2(5), “except under section DS 2B” is inserted
after “under any other provision of this Act”.
| |
(2)  Subsection (1) applies for the 2005-06 and later income years.
New (majority)
| |
32B New section DS 2B inserted
After section DS 2, the following is inserted:

1
|
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New (majority)

“DS 2B Expenditurein acquiring film, or film right, intended

“(1)

“(2)

“(3)

(2

for disposal
“Deduction

A person is allowed a deduction for film production expendi-
ture or expenditure incurred in acquiring afilm right if, when
the person incurs the expenditure, the person intends to dis-
pose of the film or film right.

“Timing of deduction

The deduction is allocated under section EA 2 (Other revenue
account property).

“Link with subpart DA

This section overrides the capital limitation. The general per-
mission must still be satisfied and the other general limitations
still apply.

" Defined in this Act: capital limitation, deduction, film, film production expendi-
ture, film right, general limitation, general permission .

Subsection (1) applies for the 2005-06 and later income years.
|

33
(1)
(2)

34
D)

)

Maori authorities; donations
In section DV 11(2), “5% of” is omitted.

Subsection (1) applies for the 200809 and later income years.

Cost
In section EB 6(1), “, unless subsection (1B) applies” isinserted
after ** accounting practice”.

After section EB 6(1), the following is inserted:
“Valuation at cost: agricultural produce

“(1B) Despite subsection (1), a person who uses NZIAS 41 for their

trading stock in their financial statements must—

“(a) valuetheir closing stock at cost; and

“(b) include and alocate costs so that the value of their
closing stock is not materialy different from the value
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3)

(4)

“(3)

()
(6)

35
L

(2)
3)

50

of the closing stock obtained by applying NZIAS 2
ignoring paragraph 20 of NZIAS 2.”

In section EB 6(2), “Financia Reporting Standard No 4
(Accounting for Inventories) approved under the Financial
Reporting Act 1993” isreplaced by “NZIAS 2”.

The following is added to section EB 6:

“Definitions

In this section, NZIAS 41 means New Zealand Equivalent to
International Accounting Standard 41, approved by the
Accounting Standards Review Board and as amended from
time to time, or an equivaent standard issued in its place.”

In section EB 6, in the list of defined terms, “NZIAS 2" and
“NZIAS 41" are inserted.

Subsections (1) to (5) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year.

Discounted selling price

In section EB 9(3)(a), “Financial Reporting Standard No 4
(Accounting for Inventories) approved under the Financial
Reporting Act 1993” isreplaced by “NZIAS 2”.

In section EB 9, in the list of defined terms, “NZIAS 2" is
inserted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year.
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36
D)

(2)
3

37
D)

(2)
3)

38

D)

(2)
3)

Valuing closing stock consistently

In section EB 12, “Financial Reporting Standard No 1 (Dis-
closure of Accounting Policies) approved under the Financial
Reporting Act 1993” is replaced by “NZIAS 8”.

In section EB 9, in the list of defined terms, “NZIAS 8" is
inserted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year.

Discounted selling price for low-turnover traders

In section EB 19(4)(a), “Financial Reporting Standard No 4
(Accounting for Inventories) approved under the Financial
Reporting Act 1993” isreplaced by “NZIAS 2”.

In section EB 9, in the list of defined terms, “NZIAS 2" is
inserted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year.

Valuing closing stock consistently for low-turnover
traders

In section EB 22(1), “Financial Reporting Standard No 1
(Disclosure of Accounting Policies) approved under the
Financial Reporting Act 1993” is replaced by “NZIAS 8”.

In section EB 22, in the list of defined terms, “NZIAS 8" is
inserted.

Subsections (1) and (2) apply for—
(@ the 2007-08 and later income years, unless paragraph (h)
applies; or
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39
D)
(2)

3

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year.

Reduction: bloodstock not previously used for breeding
in New Zealand

In the heading to section EC 41, “other than as shuttle
stallions” is added after “New Zealand”.

Section EC 41(1)(b) is replaced by the following:

“(b) beforeaperson (person A) acquired it, was not used for
breeding in New Zealand by any other person.”

After section EC 41(1), the following is inserted:
“Further bloodstock to which this section applies

“(1B) This section also applies to bloodstock that, before person A

(4)

40
L)

52

acquired it, was used by another person for breeding in New

Zedand if—

“(@) the other person transferred the bloodstock to person A
under a matrimonial agreement to which section FF 12
(Bloodstock) applies:

“(b) the other person was a company in the same wholly-
owned group as person A at the time person A acquired
the bloodstock from the other person:

“(c) thebloodstock is a stallion that, for each year in which
the stallion was used for breeding in New Zealand
before being acquired by person A, was—

“(i) owned by a non-resident; and
“(ii) removed from New Zealand after the breeding
season; and
“(ii1) not subject to a reduction under this section.”
Subsections (2) and (3) apply to bloodstock acquired on or after
1 August 2007.

Valuation of excepted financial arrangements
In section ED 1(3), “Financial Reporting Standard No 1 (Dis-
closure of Accounting Policies) approved under the Financial
Reporting Act 1993” is replaced by “NZIAS 8”.
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Struck out (majority)

1 1
(2) Insection EB 1, in the list of defined terms, “NZIAS 8” is
inserted.
L ]
New (majority)
| |
(2) Insection ED 1, in the list of defined terms, “NZIAS 8” is
inserted.
| |
(3)  Subsections (1) and (2) apply for—
(@ the 2007-08 and later income years, unless paragraph (h)
applies; or
(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year.
New (majority)
|
40B Allocation of income and deductions by portfolio tax
rate entity
(1) Intheheading to section EG 3, “income and deductions’ is
replaced by “income, deductions, and credits’.
(2) After section EG 3(2), the following is added:
“Credits
“(3) A credit received by a portfolio tax rate entity is allocated to
the portfolio alocation period under subsection (2) of the
income to which the credit relates.”
| |
41  Expenditureincurred in acquiring film rightsin feature
films
(1) Section EJ4(1) is replaced by the following:
“Feature films
“(1) A deduction for expenditurethat apersonincursinacquiring a

filmright is alocated under this section if the film is afeature
film and—
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(2)
42

1)

“()

(2)

43
L)

(2)

“(1)

3)

“(a) the deduction is under section DS 1 (Acquiring film
rights):

“(b) the deduction is under section DS 2 (Film production
expenditure) and the film is one for which a large
budget screen production grant is made.”

Subsection (1) applies for the 2005-06 and later income years.

Expenditureincurred in acquiring film rightsin films
other than feature films
Section EJ 5(1) is replaced by the following:

“Films other than feature films

A deduction for expenditure that a person incursin acquiring a

film right is alocated under this section if the film is not a

feature film and—

“(@) the deduction is under section DS 1 (Acquiring film
rights):

“(b) the deduction is under section DS 2 (Film production
expenditure) and the film is one for which a large
budget screen production grant is made.”

Subsection (1) applies for the 200506 and later income years.

Film production expenditure for New Zealand films

The heading to section EJ 7 isreplaced by “Film production
expenditurefor New Zealand films having no lar ge budget
screen production grant”.

Section EJ 7(1) is replaced by the following:
“New Zealand films

A deduction under section DS 2 (Film production expendi-

ture) for film production expenditure is allocated under this

section if—

“(@ the film is not one for which a large budget screen
production grant is made; and

“(b) thefilm has afinal certificate under section EJ 6.”

Subsections (1) and (2) apply for the 2005-06 and later income
years.
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D)

(2)

“(1)

3)

Film production expenditure for films other than New
Zealand films

The heading to section EJ 8 isreplaced by “Film production
expenditure for other films having no large budget screen
production grant”.

Section EJ 8(1) is replaced by the following:
“Films other than New Zealand films

A deduction under section DS 2 (Film production expendi-

ture) for film production expenditure is allocated under this

section if—

“(@ the film is not one for which a large budget screen
production grant is made; and

“(b) the film does not have a final certificate under section
EJG6.”

Subsections (1) and (2) apply for the 2005-06 and later income
years.

Struck out (majority)

45
D

(2)
3)

46
)

What spreading methods do
Before section EW 14(2)(a), the following is inserted:

“(ad) the IFRS method, to which sections EW 15B and EW 15C are
relevant; or”.

Section EW 14(2)(e) is repealed.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsections
(1) and (2) in a return of income for that year.

What is included when spreading methods used

In section EW 15(1)(b), *“ignoring non-contingent fees; and”

is replaced by “ignoring—", and the following is added:
“(i) non-contingent fees, if the relevant spreading

method is not the |FRS method:
[
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Struck out (majority)
I 1

“(ii) non-integral fees, if the relevant spreading
method is the IFRS method; and”.

(2) Insection EW 15, in the list of defined terms, *non-integral
fee” isinserted.
(3) Subsections (1) and (2) apply for—
(@ the 2007-08 and later income years, unless paragraph (h)
applies; or
(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsections
(1) and (2) in a return of income for that year.

47  New sections EW 15B and EW 15C inserted
(1) After section EW 15, the following is inserted:

EW 15B |IFRS method
“Who must use the IFRS method

“(1) A person who is a party to afinancial arrangement must use
the IFRS method if the person prepares financia reports for
financial arrangements using NZIAS 39.

“Compliance
“(2) A person who must use the IFRS method for an arrangement
must comply with the requirements of section EW 15C.

“ Defined in this Act: financial arrangement, NZIAS 39

“EW 15C IFRS method: requirements
“Who this section applies to

“(1) This section applies to a person who must use the IFRS
method for a financial arrangement under section EW 15B.

“Applying IFRS
“(2) For the financial arrangement, a person must alocate an

amount to an income year in accordance with NZIAS 39, as
L ]
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Struck out (majority)

“(3)

“(4)

“(5)

1
modified by subsections (3) and (4), unless the exception in sub-
section (5) applies.

“Modification: impaired credit adjustment

For a financial arrangement, an amount arising from an
impaired credit adjustment under NZIAS 39 isnot allocated to
an income year.

“Modification: equity reserves

For a financial arrangement, an amount arising from the fair
value method under NZIAS 39 is allocated to an income year,
even though the amount is allocated to equity reserves under
NZIAS 39.

“ Exception for determinations

For a financial arrangement, a person who in the absence of
this subsection would be required to allocate an amount aris-
ing from the fair value method under NZIAS 39 (as modified
by this section) may instead apply the following alternative
methods to the arrangement, if relevant:

“(@ Determination GOC: Financial arrangements that are
denominated in a currency other than New Zealand
dollars: an expected value approach:

“(b) Determination G14B: Forward contracts for foreign
exchange and commodities: an expected value
approach:

“(c) Determination G27: Swaps:

“(d) a determination made by the Commissioner under
section 90AC(1)(ba) of the Tax Administration Act 1994:

“(e) an alternative method to 1 of those described in
paragraphs (a) to (d), if that alternative—

“(i) hasregard to the principles of accrual accounting;
and

“(i) conformswith commercially acceptable practice;
and

“(iii) results in the alocation to each income year of

amounts that are not materially different from
]
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Struck out (majority)

“(6)

)

48
D)

(2)

3)

1
those that would have been allocated using 1 of
those described in paragraphs (a) to (d).

“ Some definitions
In this section,—

“fair value method means amethod of cal culating income or
expenditure for an income year that takes into account move-
ments in fair value as determined under NZIAS 39

“impaired credit adjustment means,—

“(@) for afinancia arrangement accounted for using the fair
value method, the movement in fair value due to the
decline in credit quality of the arrangement:

“(b) for afinancial arrangement not accounted for using the
fair value method, credit impairment adjustments made
under paragraph 63 or 66 of NZIAS 39.

“ Defined in this Act: amount, Commissioner, fair value method, financial arrange-
ment, forward contract, futures contract, impaired credit adjustment, income year,
NZIAS 39 .

Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsection
(1) in areturn of income for that year.

Yield to maturity method or alternative

In section EW 16(1), “method” isreplaced by “ method, if the
person is not required to use the IFRS method under section EW
15B” .

In section EW 16(2), “ method,” is replaced by “method if the
person is not required to use the IFRS method under section EW
15B,”.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years; or
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Struck out (majority)

49
D)

(2)

50
D

(2)

51
L)

1
(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsections

(1) and (2) in a return of income for that year.

Straight-line method

In section EW 17(1)(b), “EW 25(1).” is replaced by “EW

25(1); and”, and the following is added:

“(c) thepersonisnot required to usethe IFRS method under
section EW 15B.”

Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsection
(1) in areturn of income for that year.

Market valuation method

In section EW 18(1)(f), “way).” isreplaced by “way); and”,

and the following is added:

“(g) thepersonisnot required to usethe IFRS method under
section EW 15B.”

Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsection
(1) in areturn of income for that year.

Choice among first 3 spreading methods
In the heading to section EW 19, “first 3” is replaced by
“some”.

]
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(2)  Subsection (1) applies for—
(@ the 2007-08 and later income years, unless paragraph (h)
applies; or
(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsection
(1) in areturn of income for that year.
52  Determination method or alternative
(1) Insection EW 20(1)(b)(ii), “do so.” is replaced by “do so;
and”, and the following is added:
“(c) thepersonisnot required to use the IFRS method under
section EW 15B.”
(2) After section EW 20(2)(b), the following is inserted:
“(bb) the person is not required to use the IFRS method under
section EW 15B; and”.
(3) Subsections (1) and (2) apply for—
(@ the 2007-08 and later income years, unless paragraph (h)
applies; or
(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsections
(1) and (2) in a return of income for that year.
53  Section EW 21 repealed
(1) Section EW 21 is repealed.
(2)  Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (b)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsection

(1) in areturn of income for that year.
]
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55
D

1

Failure to use method for financial reporting purposes

In section EW 23(1) and (2), “EW 20(2)(f), and EW 21(e)” is

replaced by “and EW 20(2)(f)” in each place where it

appears.

Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (b)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 200708
income year and the person chooses to apply subsection
(1) in areturn of income for that year.

Consistency of use of spreading method
After section EW 24(2), the following is inserted:

“IFRS method

“(2B) Section EW 25B sets out a particular consistency requirement

(2)

56
L

for the IFRS method.”

Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsection
(1) in areturn of income for that year.

New section EW 25B inserted
After section EW 25, the following is inserted:

“EW 25B Consistency of use of IFRS method

A person who starts to apply amethod under section EW 15C for
a financia arrangement must use it over the arrangement’s
remaining term until section EW 29 requires them to calculate
a base price adjustment for the arrangement, unless section
EW 26(2) applies.

““ Defined in this Act: financial arrangement, income year”.
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(2)  Subsection (1) applies for—
(@ the 2007-08 and later income years, unless paragraph (h)
applies; or
(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsection
(1) in areturn of income for that year.
57 Change of spreading method
(1) Insection EW 26, the following is added:
“Sound commercial reason
“(6) Inthissection, sound commer cial reason includes starting to
and ceasing to prepare financial accounts using IFRSs in
accordance with the Financial Reporting Act 1993.”
(2) In section EW 26, in the list of defined terms, “IFRS’ is
inserted.
(3) Subsections (1) and (2) apply for—
(8 the 2007-08 and later income years, unless paragraph (b)
applies; or
(b) thefirst income year for which a person adopts |FRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsections
(1) and (2) in a return of income for that year.
58 Base price adjustment formula
() In section EW 31(7), “ignoring non-contingent fees.” is
replaced by “ignoring—", and the following is added:
“(@ non-contingent fees, if the relevant spreading method is
not the IFRS method:
“(b) non-integral fees, if the relevant spreading method is
the IFRS method.”
(2) Insection EW 31, in the list of defined terms, “ non-integral
fee” isinserted.
(3)  Subsections (1) and (2) apply for—
L ]

62

10

15

20

25

30



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 46

Struck out (majority)

1
(@ the 2007-08 and later income years, unless paragraph (h)
applies; or
(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply subsections
(1) and (2) in a return of income for that year.
]

New (majority)

45
D

)
)

(4)

46
L

What spreading methods do
Before section EW 14(2)(a), the following is inserted:

“(aa) thelFRStaxpayer method, to which sections EW 15B to EW
15E are relevant; or”.

Section EW 14(2)(e) is repealed.
In section EW 14, inthelist of defined terms, “ IFRS taxpayer
method” is inserted.

Subsections (1) to (3) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financial reporting before 1 January 2007.

What is included when spreading methods used
In section EW 15(1)(@), “ignoring non-contingent fees; and”
is replaced by “ignoring—", and the following is added:

“(i) non-contingent fees, if the relevant method is not
the IFRS method described in section EW 15C:
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47
L

|
“(il) non-integral fees, if the relevant method is the
IFRS method described in section EW 15C; and”.

In section EW 15(1)(b), **ignoring non-contingent fees; and”
is replaced by “ignoring—", and the following is added:

“(i) non-contingent fees, if the relevant method is not
the IFRS method described in section EW 15C:

“(i1) non-integral fees, if the relevant method is the
IFRS method described in section EW 15C; and”.

In section EW 15, in the list of defined terms, “ non-integral
fee” isinserted.

Subsections (1) to (3) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts |FRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted |FRSs for the purposes of
financial reporting before 1 January 2007.

New sections EW 15B to EW 15E inserted
After section EW 15, the following is inserted:

“EW 15B IFRS taxpayer method

“(1)

“(2)

“Who this section applies to

This section applies to a person who is a party to a financia
arrangement if the person uses IFRSs to prepare financial
statements and to report for financial arrangements.

“IFRS taxpayer method

The person must use the IFRS taxpayer method, described in
this section and in sections EW 15C to EW 15E.
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“(3)

“(4)

“Compulsory use of some determinations

The person must use 1 of the following methods for the
financial arrangement, if the terms of the relevant method
alow,—

“(a) Determination G5C: Mandatory conversion converti-
ble notes or a determination that succeeds it:

“(b) Determination G22: Optional conversion convertible
notes denominated in New Zealand dollars convertible
at the option of the holder:

“(c) Determination G22A: Optional convertible notes
denominated in New Zealand dollars or a determination
that succeeds it:

“(d) Determination G29: Agreements for sale and purchase
of property denominated in foreign currency: exchange
rate to determine the acquisition price and method for
spreading income and expenditure or a determination
that succeeds it:

“(e) an aternative method to 1 of those methods described
in paragraphs (a) to (d), if that alternative—

“(i) bhas regard to the purposes of the financial
arrangements rules under section EW 1(3); and

“(ii) is for financial arrangements similar to those
arrangements to which the methods described in
paragraphs (a) to (d) may apply; and

“(iii) results in the allocation to each income year of
amounts that are not materially different from
those that would have been allocated using 1 of
those methods described in paragraphs (a) to (d).

“Compulsory use of other methods for certain
arrangements

The person must use 1 of the methods in subsection (5) to

allocate an amount to an income year for the financial arrange-

ment if—

“(a) the person is not required under subsection (3) to use a
method for the financial arrangement; and

“(b) the financial arrangement—
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“(6)

|
“(i) includes an excepted financial arrangement:
“(ii) istreated by the person or the issuer of the finan-
cial arrangement as an equity instrument in whole
or in part under IFRSs:
“(iii) isan agreement for the sale and purchase of prop-
erty or services; and
“(c) theterms of the relevant method allow.

“Methods for arrangements under subsection (4)

The methods referred to in subsection (4) are—
“(@) theyield to maturity method:
“(b) Determination G26: Variable rate financial arrange-
ments or a determination that succeeds it:
“(c) a determination made by the Commissioner under
section 90AC(1)(ha) of the Tax Administration Act 1994:
“(d) an aternative method to 1 of those methods described
in paragraphs (a) to (c), if that alternative—
“(i) has regard to the purposes of the financial
arrangements rules under section EW 1(3); and
“(ii) is for financial arrangements similar to those
arrangements to which the methods described in
paragraphs (a) to (c) may apply; and
“(iii) results in the allocation to each income year of
amounts that are not materially different from
those that would have been allocated using 1 of
those methods described in paragraphs (a) to (c).

“|FRS method and 3 alternatives

If the person is not required under subsection (3) or (4) to use a
method for the financial arrangement, the person must use 1 of
the following methods for the financial arrangement:
“(@ the|FRS method described in section EW 15C:
“(b) adetermination alternative to IFRS described in section
EW 15D:
“(c) the expected value method described in section EW 15E:
“(d) theequity-freefair value method described in section EW
15E.
|

66

10

15

20

25

30

35



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 47

New (majority)

“ Equity instrument
“(7) Inthissection, equity instrument has the same meaning asin
NZIAS 32.

““ Defined in this Act: equity instrument, financial arrangement, financial arrange-
ments rules, financial statements, IFRS, IFRS taxpayer method, income year,
NZIAS 32

“EW 15C IFRS method
“Who this section applies to

“(1) This section applies to a person and a financial arrangement
if—
“(a) section EW 15B(6) applies; and
“(b) the person does not use section EW 15D or EW 15E.

“|FRS method

“(2) The person must allocate an amount to an income year for the
financial arrangement in accordance with IFRSs, as modified
by subsection (3).

“Modification of IFRS method

“(3) When aperson applies the IFRS method, the following modi-
fications are made to the method, if relevant—

“(@ an amount arising from an impaired credit adjustment
under IFRSs is not allocated to an income year, if the
financia arrangement is a financial asset:

“(b) an amount arising from the fair value method under
IFRSs is alocated to an income year, even though the
amount is allocated to equity reserves under IFRSs.

“Impaired credit adjustment

“(4) Inthissection, impaired credit adjustment means,—

“(@ for afinancia arrangement accounted for using the fair
value method, the movement in fair value due to the
decline in credit quality of the arrangement:

| |
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“(b) for afinancial arrangement not accounted for using the

fair value method, credit impairment adjustments made
under IFRSs.

* Defined in this Act: amount, Commissioner, fair value method, financial arrange-
ment, impaired credit adjustment, |FRS, income year

15D Determination alternativesto |IFRS
“Who this section applies to
This section applies to a person and a financial arrangement

if—
“(a)
“(b)

“(c)

“(d)

section EW 15B(6) applies; and

the person chooses in areturn of income to use a deter-
mination alternative to IFRS for the financial arrange-
ment; and

the terms of the relevant method, as modified by sub-
section (3), allow the person to use it for the financial
arrangement; and

the financial arrangement is not treated under |FRSs as
a hedge of afinancial arrangement for which the IFRS
method described in section EW 15C applies or has

applied.

“Determination alternatives to IFRS

The person must use 1 of the following methods for the
financial arrangement, as modified by subsection (3):

“(a)

“(b)

“(0)
“(d)

Determination GO9C: Financial arrangements that are
denominated in a currency other than New Zealand
dollars: an expected value approach or a determination
that succeeds it:
Determination G14B: Forward contracts for foreign
exchange and commodities: an expected value
approach or a determination that succeeds it:
Determination G27: Svaps or a determination that suc-
ceeds it:
a determination made by the Commissioner under
section 90AC(1)(ba) of the Tax Administration Act 1994:
|
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an alternative method to 1 of those described in

paragraphs (a) to (d), if that alternative—

“(i) has regard to the purposes of the financial
arrangements rules under section EW 1(3); and

“(ii) is for financial arrangements similar to those
arrangements to which the methods described in
paragraphs (a) to (d) may apply; and

“(iii) results in the allocation to each income year of
amounts that are not materially different from
those that would have been allocated using 1 of
those described in paragraphs (a) to (d).

“Determination alternatives to IFRS. GOC and G14B
modified

When a person applies a determination alternative to IFRS
that is Determination GOC or Determination G14B, the fol-
lowing modifications are made to the relevant method:

“(a

“(b)

the term forward contract is treated as including a
conditional or unconditional agreement to pay or be
paid an amount calculated by reference to the price of
property or services, without the property being deliv-
ered or the services being performed:

arequirement that all members of agroup of companies

to which the person belongs make an election to use the

determination alternative is treated as met if—

“(i) al members of the group of companies make an
election on or before the 63rd day after the person
enters into the relevant financial arrangement, or
they make the election within such further time as
the Commissioner may allow; and

“(ii) the financial arrangement is the first financial
arrangement of the group of companiesfor which
Determination G9C or Determination G14B may
be used; and

“(iii) the election isin writing; and
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“(iv) the election is for Determination G9C or Deter-
mination G14B.

“ Defined in this Act: amount, Commissioner, fair value method, financial arrange-
ment, financial arrangements rules, forward contract, group of companies, |IFRS

“EW 15E Expected value method and equity-free fair value
method

“Who this section applies to
This section applies to a person and a financial arrangement

“(1)

if—
“(a)
“(b)

“(c)

“(d)

“(e)
“(f)

section EW 15B(6) applies; and

the financial arrangement is denominated in a currency
other than New Zealand dollars or isaderivative instru-
ment; and

the financial arrangement is not treated under IFRSs as
a hedge of afinancia arrangement for which the IFRS
method described in section EW 15C applies or has
applied; and

the person is not in the business of dealing in the finan-
cia arrangement; and

the person has entered into the financial arrangement in
the ordinary course of their business; and

the person and all members of a group of companies to
which the person belongs have chosen to use the
expected value method described in subsection (2) or the
equity-free fair value method described in subsection (3)
by notifying the Commissioner in writing at the time
the person must furnish a return of income for the
relevant tax year.

“ Expected value method

“(2) A person who has chosen under subsection (1)(f) to use the
expected value method for the financial arrangement must use
a method that:

“(a

has the features of an expected value approach
described in Determination GO9C and Determination
G14B; and

70

10

15

20

25

30

35



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 48

New (majority)

“(3)

“(4)

(2)

48
D)

|
“(b) allocates a reasonable amount, having regard to the
purposes of the financial arrangements rules under
section EW 1(3), for each income year over the finan-

cial arrangement’s term.

“ Equity-free fair value method

If the person chooses under subsection (1)(f) to use the equity-
free IFRS method for the financial arrangement, the person
must use a method that is the fair value method under IFRSs.
However, an amount allocated to equity reserves under IFRSs
must not be allocated to an income year.

“Derivative instrument

In this section, derivative instrument has the same meaning
asin NZIAS 39.

“Defined in this Act: amount, Commissioner, derivative instrument, fair value
method, financial arrangement, financial arrangements rules, IFRS, IFRS tax-
payer method, income year, NZIAS 39, tax year .

Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (b)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 200809 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financia reporting before 1 January 2007.

Yield to maturity method or alternative
In section EW 16(1), “method” isreplaced by *“ method, if the
person is not required to use the IFRS taxpayer method by
section EW 15B” .

|
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In section EW 16(2), “method,” isreplaced by “ method if the
person is not required to use the IFRS taxpayer method by
section EW 15B,” .

In section EW 16, inthelist of defined terms, “ IFRS taxpayer
method” is inserted.

Subsections (1) to (3) apply for—

(8 the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted 1FRSs for the purposes of
financial reporting before 1 January 2007.

Straight-line method

In section EW 17(1)(b), “EW 25(1).” is replaced by “EW

25(1); and”, and the following is added:

“(c) the person is not required to use the IFRS taxpayer
method by section EW 15B.”

In section EW 17, in thelist of defined terms, ** IFRS taxpayer
method” is inserted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and

|
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the person has not adopted IFRSs for the purposes of
financial reporting before 1 January 2007.

Market valuation method

In section EW 18(1)(f), “way).” isreplaced by “way); and”,

and the following is added:

“(g) the person is not required to use the IFRS taxpayer
method by section EW 15B.”

In section EW 18, in thelist of defined terms, * IFRS taxpayer
method” is inserted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financial reporting before 1 January 2007.

Choice among first 3 spreading methods
In the heading to section EW 19, “first 3” is replaced by
“YTM or alternative, SL, and MV”.

In section EW 19,—

(@ “A person who” isreplaced by “A person who is not
required to use the IFRS taxpayer method and who.

(b) inthelist of defined terms, “|FRS taxpayer method” is
inserted.

Subsections (1) and (2) apply for—

(8 the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

|
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(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or
(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financial reporting before 1 January 2007.

Determination method or alternative

In section EW 20(2)(b)(ii), “do so0.” is replaced by “do so;

and”, and the following is added:

“(c) the person is not required to use the IFRS taxpayer
method by section EW 15B.”

After section EW 20(2)(b), the following is inserted:

“(bb) the person is not required to use the IFRS taxpayer
method by section EW 15B; and”.

In section EW 20, in thelist of defined terms, “ IFRS taxpayer
method” is inserted.

Subsections (1) to (3) apply for—

(@ the 2007-08 and later income years, unless paragraph (b)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 200708
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted 1FRSs for the purposes of
financia reporting before 1 January 2007.
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Section EW 21 repealed
Section EW 21 is repealed.

Subsection (1) applies for—

(@
(b)

(©)

the 2007-08 and later income years, unless paragraph (b)
or (c) applies; or

the first income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financia reporting before 1 January 2007.

Default method
In section EW 22(c), “, or a financial reporting method” is
omitted.

Section EW 22(d) is repealed.
Subsections (1) and (2) apply for—

(@
(b)

(©)

the 2007-08 and later income years, unless paragraph (b)
or (c) applies; or

the first income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

the 200809 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financia reporting before 1 January 2007.
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(1)

(2)

“(4)
)

55
D

|
Failure to use method for financial reporting purposes
In section EW 23(1) and (2), “EW 20(2)(f), and EW 21(e)” is
replaced by “and EW 20(2)(f)” in each place where it
appears.
After section EW 23(3), the following is added:

“Relationship with subject matter: transitional rule for
IFRS financial reporting

This section is modified by section EZ 50 (Transitional rule for
IFRS financia reporting method).”

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financial reporting before 1 January 2007.

Consistency of use of spreading method
After section EW 24(2), the following is inserted:

“IFRS taxpayer method

“(2B) Section EW 25B sets out a particular consistency requirement

(2)
()

for the IFRS taxpayer method.”

In section EW 24, inthelist of defined terms, “ IFRS taxpayer
method” is inserted.

Subsections (1) and (2) apply for—
(8 the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or
(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
|
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New (majority)

56
L
“EW

“(1)

“(2)

|
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted |FRSs for the purposes of
financial reporting before 1 January 2007.

New section EW 25B inserted
After section EW 25, the following is inserted:

25B Consistency of use of specific individual methods
under IFRS taxpayer method

“Consistency for financial arrangement

A person using a specific individual method under 1 of the 4
methods described in section EW 15B(6) must use that specific
individual method for—

“(a) the remaining term of the financial arrangement, until
section EW 29 requires them to calculate a base price
adjustment for the arrangement; and

“(b) other financial arrangements that are the same as, or
similar to, the financial arrangement, unless different
accounting treatments under 1FRSs are used for those
financial arrangements.

“ Exception: change allowed

Subsection (1)(a) does not apply, and a change in specific indi-

vidual method under the IFRS taxpayer method is alowed,

if—

“(@) the person may use the new specific individua method
under the IFRS taxpayer method; and

“(b) the accounting treatment for the relevant financial
arrangement under IFRSs is changed for the purposes
of financia reporting in the same income year as the
change in specific individual method.
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“(3)

“(4)

(2)

57
L)

“(6)

“Change allowed: spreading method adjustment

When a person changes their specific individual method under
subsection (2), sections EW 26(3), (4), and EW 27 are treated
as applying as if the person’s change in specific individual
method were their change in spreading method under section
EW 26(2).

“ Exception: no spreading method adjustment for change
from fair value method

Despite subsection (3) of this section, sections EW 26(3), (4), and
EW 27 are not treated as applying as described, if the old
specific individua method changed from is the fair value
method under the IFRS method described in section EW 15C.
Instead, section EW 29(13) applies.

“Defined in this Act: fair value method, financial arrangement, IFRS, IFRS tax-
payer method, income year .

Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts |IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted |FRSs for the purposes of
financial reporting before 1 January 2007.

Change of spreading method
In section EW 26, the following is added:

“ Exception: fair value method

Despite subsection (3), that subsection, subsection (4), and
section EW 27 do not apply to the extent to which the person’s
|
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‘)

(2)

3)

57B
D

|
spreading method change involves, for a financial arrange-
ment, a change from the fair value method under the IFRS
method described in section EW 15C. Instead, section EW 29(13)

applies.

“Sound commercial reason

In this section, sound commer cial reason includes—

“(a) starting to use or ceasing to use IFRSsto prepare finan-
cia statements:

“(b) starting to use, for the first time, the IFRS taxpayer
method for a financial arrangement.”

In section EW 26, in the list of defined terms, “fair value
method”, “financial statements’, “1FRS”, and * sound com-
mercial reason” are inserted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted |FRSs for the purposes of
financial reporting before 1 January 2007.

When calculation of base price adjustment required
After section EW 29(12), the following is added:

“Change from fair value method under 1FRS method

“(13) A party to a financial arrangement who, for the financial

arrangement, changes from the fair value method under the
IFRS method described in section EW 15€ to any other method
must calculate a base price adjustment as at the date of the
change.”

79

10

15

20

25

30



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and

Part 1 cl 57B Remedial Matters)

New (majority)

2
3

58
(1)

(2)
3)

|
In section EW 29, in the list of defined terms, “fair value
method” is inserted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (b)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 200809 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financia reporting before 1 January 2007.

Base price adjustment formula
In section EW 31(7), “ignoring non-contingent fees.” is
replaced by “ignoring—", and the following is added:

“(i) non-contingent fees, if the relevant method is not
the IFRS method described in section EW 15C:

“(ii) non-integral fees, if the relevant method is the
IFRS method described in section EW 15C.”

In section EW 31, in the list of defined terms, “ non-integral
fee” isinserted.

Subsections (1) and (2) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 200809 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and

|
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58B
D)

|
the person has not adopted IFRSs for the purposes of
financial reporting before 1 January 2007.

New heading and new section EW 48B inserted
After section EW 48, the following is inserted:

“Consideration when change from fair value method under

IFRS method

“EW 48B Consideration when change from fair value method

“(1)

“(2)

(2)

under IFRS method
“Who this section applies to

This section appliesto a party to afinancial arrangement who,

for the financial arrangement,—

“(@) changes from the fair value method under the IFRS
method described in section EW 15€ to any other method,;
and

“(b) must calculate a base price adjustment as at the date of
the change, as provided by section EW 29(13).

A person is treated as having been paid, on the date of the
change, an amount of consideration equal to the financial
arrangement’ s market value on that date.

“Defined in this Act: amount, consideration, fair value method, financial
arrangement”.

Subsection (1) applies for—

(@ the 2007-08 and later income years, unless paragraph (h)
or (c) applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year and the person chooses to apply the IFRS
taxpayer method in areturn of incomefor that first year;
or

(c) the 2008-09 and later income years, if a person’s
2008-09 income year starts before 1 January 2008 and
the person has not adopted IFRSs for the purposes of
financial reporting before 1 January 2007.
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58C Meaning of CFC
In section EX 1(1B), “1 of thetests” isreplaced by “atest”.

58D Options and similar rightsin certain cases

() Insection EX 11(3)(b), “under sections EX 14 to EX 17” is
inserted after “10%". 5

(2) Subsection (1) applies for the 2005-06 and later income years.

58E Associates and 10% threshold

(1) Section EX 15(1), other than the heading, is replaced by the
following:

“(1) For the purpose of applying the 10% threshold in section EX 10
14, a person’s income interest in a CFC is increased by each
income interest in the CFC, for the relevant accounting period,
of a person associated with the person.”

(2) subsection (1) applies for the 2005-06 and later income years.

| |

Struck out (majority)

1 1

59 Taxable distribution from non-qualifying trust 15
In section EX 19(4), “ (Basic rates of income tax and specified
superannuation contribution withholding tax)” is replaced by
“(Basic rates of income tax, specified superannuation contri-
bution withholding tax, and retirement scheme contribution
withholding tax)”. 20

L ]

New (majority)

| |

59B CFC rules exemption

(1) Insection EX 32(b), “, under sections EX 14 to EX 17" is
inserted after “falls”.

(2) subsection (1) applies for the 2005-06 and later income years.

82



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and

Remedial Matters) Part 1 cl 60
60 Exemptions: direct income interestsin FIF in grey list
country
(1) Insection EX 33(3)(c), the words before subparagraph (i) are
replaced by the following:
“(c) the person has held shares in the company at al times
after atime when—".
New (majority)
|
(1B) Section EX 33(3)(d)(i) is replaced by the following:
“(i) carried on abusinessin New Zealand; and”.
|
Struck out (majority)
| 1
(2) In section EX 33(3)(g)(i), “or more’ is added after
“$1,000,000".
L ]
New (majority)
| |
(2) Section EX 33(3)(g)(i) and (ii) are replaced by the following:

“(i) incursintheyear expenditure, other than interest,
equal to or more than the lesser of $1,000,000 and
25% of the total expenditure, other than interest,
incurred by the company in the year:

“(ii) at al timesin the year, engages a number of full-
time employees or contractors equal to or more
than the lesser of 10 and 25% of the total number
engaged by the company; and”.

| |
(3) Section EX 33(4)(c) is replaced by the following:

“(c) thepersonhasheld sharesinthegrey list company at all
times after a time when the shares were not listed on a
recognised exchange; and”.
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Struck out (majority)

(4)

1
In section EX 33(4)(d), in the words before subparagraph (i),
“directly or indirectly owns” isreplaced by “holds more than

50% of the voting interestsin”.
]

New (majority)

(4)

Section EX 33(4)(d) is replaced by the following:

“(d) at al times in the year, the grey list company holds
more than 50% of the voting interestsin acompany (the
resident company) that, for 12 months or more, has—
“(i) carried on a business in New Zealand; and
“(i1) had in New Zealand more than 50% of the resi-

dent company’s assets and employees; and”.

Struck out (majority)

Q)
(6)

1
In section EX 33(4)(f)(i), “or more” is added after
“$1,000,000” .

Section EX 33(5)(f) is replaced by the following:

“(f) the share purchase agreement includes a restriction on
the disposal of the shares that affects for the income
year the value of the benefit to the person under the
agreement; and”.

]

New (majority)

()

|
Section EX 33(4)(f)(i) and (ii) are replaced by the following:

“(i) incursintheyear expenditure, other than interest,
equal to or more than the lesser of $1,000,000 and
25% of the total expenditure, other than interest,
incurred by the company in the year:

“(ii) at al timesin the year, engages a number of full-
time employees or contractors equal to or more
than the lesser of 10 and 25% of the total number
engaged by the company; and”.
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New (majority)

|
(6)

After section EX 33(4), the following is inserted:
“Shares acquired under venture investment agreement

“(4B) A person’srightsin aFIF that isagrey list company at atime

in an income year are not an attributing interest at the time if

the person first acquires a share or option to buy asharein the

company—

“(@) under aventure investment agreement; and

“(b) atthe sametime and on the sametermsasan acquisition
of aninterest inthe FIF by the Venture Investment Fund
or acompany owned by the Venture Investment Fund.”

(7) Section EX 33(5)(f) is replaced by the following:

“(f) the share purchase agreement includes a restriction on
the disposal of the shares; and”.

(8) Insection EX 33, inthelist of defined terms, * non-resident”
is inserted.

|

61 Exemptions limited by income years. sharesin certain
grey list companies

Struck out (majority)

1 1

(1) Insection EX 33B(1)(a)(ii), “is listed” is replaced by “has
sharesin it listed”.

(2) Insection EX 33B(1)(a)(v), “is listed” is replaced by “has
sharesin it listed”.

(3) Insection EX 33B(2)(a)(ii), “is listed” is replaced by “has
sharesin it listed”.

(4) Insection EX 33B(2)(a)(iv), “is listed” is replaced by “has
sharesin it listed”.

L ]

New (majority)
| |
(1) Section EX 33B(1), other than the heading, is replaced by the

following:
|
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New (majority)

“(1) A person’srightsin aFIF are not an attributing interest in an
income year beginning before 1 April 2012 if—
“(@) therightsare shares (the shares) in agrey list company

)
“(2)

“(b)

“(0)

“(d)

(the company); and

on 17 May 2006, the company—

“(i) 1snot an entity described in schedule 4, part B
(Foreign investment funds); and

“(ii) has more than 20 000 shareholders who have
addresses in New Zealand on the company’s
share register in New Zealand; and

“(ii) has shareholders referred to in subparagraph (ii)
who between them hold shares in the company
carrying voting interests of more than 50%; and

“(iv) isliable to income tax in a country listed in the
grey list; and

“(v) has assets of which more than 50% in total value
are shares in other companies carrying voting
interests of more than 50%; and

on 17 May 2006, the shares—

“(i) are listed on a recognised exchange in New
Zealand; and

“(ii) arelisted on arecognised exchangein agrey list
country; and

in the period of 30 days beginning from 18 December

2006, the company gives to the Commissioner the

notice required by paragraph (b), as that paragraph read

before being substituted by section 61 of the Taxation

(Annual Rates, Business Taxation, KiwiSaver, and

Remedia Matters) Act 2007.”

Section EX 33B(2), other than the heading, is replaced by the
following:

A person’srightsin a FIF are not an attributing interest in an
income year beginning before 1 April 2009 if—

“(a)
“(b)

the rights are shares (the shar es) in agrey list company
(the company); and
on 17 May 2006, the company—
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New (majority)

“(0)

“(d)

“(e)

|

“(i) isnot an entity described in schedule 4, part B;
and

“(i1) has shareholders of which more than 40% have
addresses in New Zealand on the company’s
share register in New Zealand; and

“(iii) has shareholders referred to in subparagraph (ii)
who between them hold shares in the company
carrying voting interests of more than 50%; and

“(iv) isliable to income tax in a country listed in the
grey list; and

“(v) hasassetsof which 50% or moreintota valueare
shares in other companies each of which is resi-
dent in New Zealand; and

“(vi) hasassetsof which 90% or moreintotal valueare
shares in other companies each of which is resi-
dent in Australiaor New Zealand and islisted on
a recognised exchange in Australia or New
Zedand; and

on 17 May 2006, the shares—

“(i) are listed on a recognised exchange in New
Zealand; and

“(ii) arelisted on arecognised exchangein agrey list
country; and

in the period of 30 days beginning from 18 December

2006, the company gives to the Commissioner the

notice required by paragraph (b), as that paragraph read

before being substituted by section 61 of the Taxation

(Annual Rates, Business Taxation, KiwiSaver, and

Remedial Matters) Act 2007; and

at al times in the year, the company—

“(i) hasassetsof which 50% or moreintota valueare
shares in other companies each of which is resi-
dent in New Zealand; and

“(i1) hasassetsof which 90% or moreintotal valueare
shares in other companies each of which is resi-
dent in Australiaor New Zealand and islisted on
a recognised exchange in Australia or New
Zedland.”
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Struck out (majority)
1 1
62 Exemption: sharesin listed Australian company

Section EX 33C, other than the heading and list of defined
terms, is replaced by the following:

“ Exemption

A person’s rights in a FIF in an income year are not an
attributing interest if—

“(a)
“(b)

“(c)

the rights are a share; and

the share is not a share that may not, or ordinarily may
not, be disposed of unless together with rights in
another company; and

the FIF is a company that meets the requirements of
subsection (2).

“Australian listed company on approved index
The company must—

“(a)

“(b)

“(0)

at al timesin the income year, be resident in Australia

and not treated under a double tax agreement between

Australia and another country as being resident in a

country other than Australia or New Zealand; and

have shares included in an index that is an approved

index under the ASX Market Rules, made under Chap-

ter 7 of the Corporations Act 2001 (Aust),—

“(i) atatimeintheincomeyear, if subparagraphs (i) and
(i) do not apply; or

“(ii) for the first unit valuation period under section
EX 44B(1) for the person in the income year, if
the person is a unit valuer under that section; or

“(iii) for the first day in the income year, if the person
values the shares at market value for each day in
the income year and would calculate FIF income
or loss from the shares for the income year under
section EX 44B(2)(b) in the absence of this
section; and

at all timesin theincomeyear, isnot an entity described

in schedule 4, part B (Foreign investment funds); and
]

88

10

15

20

25

30



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 62

Struck out (majority)

1

“(d) at al times in the income year, is required under the
Income Tax Assessment Act 1997 (Aust) and Income

Tax Assessment Act 1936 (Aust) to maintain afranking

account.”
[ |

New (majority)

62
D)

“(1)

“(2)

|

Exemption: sharesin listed Australian company

Section EX 33C, other than the heading and list of defined

terms, is replaced by the following:

“ Exemption

A person’s rights in a FIF in an income year are not an

attributing interest if—

“(@) therights are a share; and

“(b) the shareisnot a share that may not, or ordinarily may
not, be disposed of unless together with rights in
another company; and

“(c) the FIF is a company that meets the requirements of
subsection (2).

“Australian listed company on approved index

The company must—
“(a) atal timesintheincome year when the person holds a
right in the company, be resident in Australia; and
“(b) at al timesin the income year when the person holds a
right in the company, not be treated as resident in a
country other than Australia under and for the purposes
of an agreement that—
“(i) isbetween Australia and the other country; and
“(ii) would be a double tax agreement if negotiated
between New Zealand and the other country; and
“(c) have shares included in an index that is an approved
index under the ASX Market Rules, made under Chap-
ter 7 of the Corporations Act 2001 (Aust),—
“(i) at the beginning of the income year, if subpara-
graph (ii) does not apply; or
|
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New (majority)

(2)

“(d)

“(e)

|
“(ii) when the person acquiresthe shares, if the person
does not own sharesin the company earlier in the
income year; and
at al timesin the income year when the person holds a
right in the company, not be an entity described in
schedule 4, part B (Foreign investment funds); and
at al timesin the income year when the person holds a
right in the company, be required under the Income Tax
Assessment Act 1997 (Aust) and Income Tax Assess-
ment Act 1936 (Aust) to maintain a franking account.”

In section EX 33C, in thelist of defined terms, *“ direct income
interest”, “income”’, and “income tax” are omitted.

63
D)

(2)

“(2)

90

Exemption: unitsin certain Australian unit trusts
Section EX 33D(1)(c) to (e) are replaced by the following:

“(0)
“(d)

“(e)

at al timesin the year when the person holds aright in

the FIF, the unit trust is resident in Australia; and

a al times in the year when the unit trust makes a

distribution to investors, there is an RWT proxy under

section NF 2AA (Election to be RWT proxy) for the
unit trust and payments by the unit trust to the person;
and

the unit trust meets the requirements of—

“(i) subsection (2) relating to the assets of the unit trust
that are shares (the held shar es) being held by the
unit trust at the end of the trust’s accounting year
(the trust’s year) ending in the person’s income
year and having then a market value greater than
or equal to the cost of the share for the unit trust:

“(ii) subsection (4) relating to the distributions by the
unit trust during the trust’s year.”

Section EX 33D(2) to (4) are replaced by the following:
“Requirements for unit trust’s assets that are shares

A unit trust meets the requirements of this subsection if the
total market value of the held shares exceeds the total cost of
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“(3)

“(4)

“(59)

“(6)
©)

the held shares by an amount that is less than or equal to 3
times the amount calculated using the formula—

disposal proceeds — share costs.

“Definition of items in formula

In the formula in subsection (2),—

“(a) disposal proceeds is the total proceeds derived by the
unit trust during the year from disposals of shares dur-
ing the year:

“(b) sharecostsisthetotal cost of the sharesinvolved in the
disposals referred to in paragraph (a).

“Requirements for unit trust’s distributions

A unit trust meets the requirements of this subsection if the
total amount of distributions by the unit trust during the trust’s
year is equal to or more than the amount calculated using the
formula—

% X (closing — opening — contributions).

“Definition of items in formula

In the formulain subsection (4),—

“(a) closing isthe amount by which, at the end of the trust’s
year, the market value of the unit trust’s assets exceeds
the market value of the unit trust’s liabilities:

“(b) openingistheamount by which, at the beginning of the
trust’s year, the market value of the unit trust’s assets
exceeds the market value of the unit trust’s liabilities:

“(c) contributions is the total amount of contributions by
investors to the unit trust during the trust’s year.

“Currency of amounts in subsections (2) to (5)

In subsections (2) to (5), all amounts are expressed in the cur-
rency used in the unit trust’s financial accounts.”

In section EX 33D, in the list of defined terms, ** accounting
year” isinserted.
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Struck out (majority)

1)
(2)

3)

1
Limits on choice of calculation methods
In section EX 40(6)(d)(iii), “or deceased person” is added
after “natura person”.
Section EX 40(8)(a) is replaced by the following:
“(a@) the attributing interest is—
“(i) of atype that the Commissioner has determined
under section 91AAO of the Tax Administration
Act 1994 to be an interest for which the fair
dividend method may be used:
“(ii) not of atype that is listed in subsection (9); and”.

Section EX 40(9) is replaced by the following:

“Fair dividend rate method: interests for which method not
applicable

“(9) An attributing interest of a person (the investor) that is not

(4)

referred to in subsection (8)(a)(i) does not meet the requirements

of subsection (8) if the interest is—

“(@) of atype that the Commissioner has determined under
section 91AAO of the Tax Administration Act 1994 to
be an interest for which the fair dividend method may
not be used:

“(b) a fixed rate share under section LF 2(3) (Granting of
underlying foreign tax credit):

“(c) anon-participating redeemable share:

“(d) aninterestinanon-resident having assets of which 80%
or more by value consist of financial arrangements
denominated in New Zealand dollars:

“(e) ashare that involves an obligation—

“(i) of another person to provide to the investor an
amount exceeding the issue price of the share;
and

“(ii) thatisdirect tothe investor or indirect through an
arrangement; and

“(iii) that is non-contingent or subject to a contingency
that is sufficiently remote to be immaterial.”

Section EX 40(9)(d) is replaced by the following:
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Struck out (majority)

“(d) aninterestinanon-resident having assets of which 80%
or more by value consist, directly or indirectly, of debt
instruments that are each denominated in New Zealand
dollars or part of an arrangement having an economic
effect as if the instrument were denominated in New
Zedland dollars.”.

(5) Subsection (4) applies for the 2008-09 and later income years.
L

New (majority)

64 Limitson choice of calculation methods
(1) Section EX 40(6)(b) is replaced by the following:
“(b) the attributing interest does not meet the requirements
of subsection (8)(a): .
(2) Section EX 40(6)(d) is replaced by the following:
“(d) the person is the trustee of a trust that—

“(i)
“ (i)
“ (i)

“(iv)

has no gifting settlor who is not a natural person
or deceased person; and

at all timesin the income year, would be a quali-
fying trust for adistribution made at the time; and
is mainly for the benefit of an organisation or
trust with income that is exempt income under
section CW 34 or CW 35 (which relate to the
income of charities) or, at al timesin the income
year, mainly for the benefit of anatural person for
whom the gifting settlors of the trust have natural
love and affection or had natural love and affec-
tion when alive; and

iS not a superannuation scheme.”

(3  Section EX 40(8)(a) is replaced by the following:
“(a) the attributing interest is—

“(0)

“ (i)

of atype that the Commissioner has determined

under section 91AAO of the Tax Administration

Act 1994 to be an interest for which the fair

dividend rate method may be used:

not of atype that is listed in subsection (9); and”.
|
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New (majority)
[
(4) Section EX 40(9) is replaced by the following:

“Fair dividend rate method: interests for which method not
applicable

An attributing interest of a person (theinvestor) for which the
Commissioner has not made a determination referred to in
subsection (8)(a)(i) does not meet the requirements of sub-
section (8) if the interest is—

“(a)

“(b)

“(c)
“(d)

“(e)

of atype that the Commissioner has determined under

section 91AAO of the Tax Administration Act 1994 to

be an interest for which the fair dividend rate method
may not be used:

a fixed rate share under section LF 2(3) (Granting of

underlying foreign tax credit):

a non-participating redeemable share:

aninterest in anon-resident having assets of which 80%

or more by value consist of financial arrangements

denominated in New Zealand dollars:

a share that involves an obligation—

“(i) of another person to provide to the investor an
amount exceeding the issue price of the share;
and

“(ii) that isdirect to the investor or indirect through an
arrangement; and

“(iii) that is non-contingent or subject to a contingency
that is sufficiently remote to be immaterial.

“Meaning of gifting settlor
“(10) A gifting settlor, for atrust (the relevant trust), is a person
who is—

“(a)

“(b)

asettlor, under section HH 1(1) (Interpretation) or para-

graph (a)(i) of the definition of the term, of—

“(i) therelevant trust:

“(i) atrust with atrustee who settles property on the
relevant trust, directly or through the trustees of
other trusts; and

not the trustee of a trust.”
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New (majority)
| |
(5) Section EX 40(9)(d), as inserted by subsection (3), is replaced
by the following:

“(d) an interest in a non-resident holding directly or indi-
rectly assets of which 80% or more by value at atimein
the income year consist of—

“(i) fixed rate shares:

“(ii) financia arrangements providing funds to a per-
son and denominated in New Zealand dollars:

“(ii1) financial arrangements providing funds to a per-
son and not denominated in New Zealand dollars
that, under NZIAS 39, are hedged items having a
value in New Zealand dollars governed by a
hedging instrument that is highly effective:”.

(6) Subsection (5) applies for the 2008-09 and later income years.
| |

65 Useof particular calculation methods required
In section EX 40B, in the words before paragraph (a),
“section EX 40(8)(a)” is replaced by “section EX 40(8)(a)(ii)” .

New (majority)
| |
65B Default calculation method
Section EX 41(2)(b)(ii) and (iii) are replaced by thefollowing:
“(ii) the comparative value method, if subparagraph
(i) does not apply and it is practical to use the
comparative value method; or
“(iii) the deemed rate of return method, if subpara-
graph (i) does not apply and it is not practical to
use the comparative value method.”
| |

Struck out (majority)
I 1

66 Branch equivalent method
In section EX 43(5)(c), “ (Basic rates of income tax and speci-

fied superannuation contribution withholding tax)” is
L ]
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Struck out (majority)

67

1
replaced by “(Basic rates of income tax, specified superannu-
ation contribution withholding tax, and retirement scheme
contribution withholding tax)”.

Compar ative value method
In section EX 44(4), “LB 2 (Credit of tax for imputation
credit) or” isinserted before “LC 1”.

New (majority)

67
D)

(2)

|
Compar ative value method
In section EX 44(4), “tax that the person isallowed as a credit
under section” is replaced by “amount that the person is
allowed as a credit under section LB 2 (Credit of tax for
imputation credit) or” .
Section EX 44(6B)(b) is replaced by the following:
“(b) that meets the requirements of section EX 40(8)(a).”

68
L)

“(2

(2)

96

Fair dividend rate method
Section EX 44B(2), other than the heading, is replaced by the
following:

For a person who is not a unit valuer, the FIF income or loss
for an income year from the attributing interests in FIFs for
which the person uses the fair dividend rate method is the
amount calculated for the income year using the method in—
“(a) section EX 44C, if paragraph (b) does not apply; or

“(b) section EX 44D, if the person—

“(i) determines the market value of the attributing
interest for each period of a day in the income
year; and

“(i1) chooses that this paragraph apply.”

After section EX 44B(4), the following is added:
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Struck out (majority)

“(9)

“Treatment of attributing interests subject to returning
share transfer

If an attributing interest in aFIF isan original share subject to

a returning share transfer, for the purposes of a person using

the fair dividend rate method to calculate FIF income or

loss—

“(@) the attributing interest is treated as being held by the
share supplier; and

“(b) the share supplier istreated as deriving a dividend paid
on the original share; and

“(c) the share supplier is treated as not deriving a replace-

ment payment for adividend referred to in paragraph (b).”
]

New (majority)

“(59)

“Treatment of attributing interests subject to returning
share transfer

If an attributing interest in aFIF isan original share subject to
a returning share transfer, for the purposes of a person using
the fair dividend rate method to calculate FIF income or |0ss,
the attributing interest is treated as being held by the share
supplier.”

69 Fair dividend rate method: usual method
New (majority)
| |
(1A) In section EX 44C(4)(b), “year.” isreplaced by “year; and”
and the following is added:

“(c) that are not, at the beginning of the income year,
included in adirect incomeinterest of 10% or morein a
grey list company.”

| |
(1) Section EX 44C(5)(b)(ii) is replaced by the following:
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“(ii) the amount (the quick sale gains) determined
under subsection (10B).”

(2) Insection EX 44C(10)(b), “incurs during the income year in
acquiring or increasing” isreplaced by “incursin acquiring or
increasing during the income year” .

(3) After section EX 44C(10), the following is inserted:

“Quick sale gains

“(10B) The quick sale gainsis the greater of zero and the total for
the income year of amounts calculated, for each attributing
interest that is both acquired and disposed of in the income
year, using the formula—

return — (interest x average cost).

“Definition of items in formula

“(20C) In the formula—

“(@) return isthe total amount derived by the person from
holding or disposing of the interest:

“(b) interest is the amount of the interest that is both
acquired and disposed of in the income year:

“(c) average cost isthetotal amount of expenditure that the
person incurs during the income year in acquiring or
increasing the attributing interest in the FIF divided by
the total for the income year of the increase in the
interest for each acquisition or increase.”

(4) Insection EX 44C(11), in the words before paragraph (a), *“or
isincurred on” isreplaced by “or is derived from or incurred
on”.

(5) Insection EX 44C(11)(@), “incurred” isreplaced by “derived
or incurred”.

Struck out (majority)

1
(6) After section EX 44C(12), the following is added:

“Treatment of deemed transaction under section EX 54B

“(13) If aperson istreated under section EX 54B as disposing of or
acquiring a share in an income year, the disposal or acquisi-
tion isignored for the purposes of subsection (5).”

L ]
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New (majority)

|
(6)

After section EX 44C(12), the following is added:

“Treatment of deemed transaction under section EX 51 or
EX 54B

“(13) If a person is treated under section EX 51 or EX 54B as

disposing of or acquiring a share in an income year, the
disposal or acquisition isignored for the purposes of subsection
(5).”

70

1)

(2

“(2)

Fair dividend rate method: method for entities that
valueinvestors units

In the heading to section EX 44D, “entitiesthat valueinves-
tors units” isreplaced by “unit valuers and per sons valu-
ing interests daily”.

Section EX 44D(1) is replaced by the following:

“FIF income

If this section applies to an entity or person (the entity) who
calculates FIF income from attributing interests in FIFs under
the fair dividend rate method, the FIF income of the entity
from the interests is the total of the amounts calculated using
the formula in subsection (2) for each period (the unit valu-
ation period) of the income year for which the entity deter-
mines the value of the attributing interests or of investors
interests in the entity.”

New (majority)

(2B)

|
In section EX 44D(4)(b), “period.” is replaced by *period;
and” and the following is added:
“(c) that are not, at the beginning of the income year,
included in adirect incomeinterest of 10% or morein a
grey list company.”

3

Section EX 44D(7)(c)(ii) is replaced by the following:
“(ii) the amount (the quick sale gains) determined
under subsection (12B).”
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(4) In section EX 44D(12)(b), “incurs during the unit valuation
period in acquiring or increasing” is replaced by “incursin
acquiring or increasing during the unit valuation period” .

(5) After section EX 44D(12), the following is inserted:

“Quick sale gains
“(12B) The quick sale gains is the greater of zero and the total for
the unit valuation period of amounts calculated, for each
attributing interest that is both acquired and disposed of in the
unit valuation period, using the formula—
return — (interest x average cost).

“Definition of items in formula

“(22C) In the formula—

“(a) return is the total amount derived by the entity from
holding or disposing of the interest:

“(b) interest isthe amount of the interest:

“(c) averagecost isthetotal amount of expenditure that the
entity incurs during the unit valuation period in acquir-
ing or increasing the attributing interest in the FIF
divided by the total for the unit valuation period of the
increasein theinterest for each acquisition or increase.”

(6) Insection EX 44D(13), in the words before paragraph (a), *“or
isincurred on” isreplaced by “or is derived from or incurred
on”.

(7) Insection EX 44D(13)(a), “incurred” isreplaced by “derived
or incurred”.

(8) After section EX 44D(14), the following is added:

“Treatment of deemed transaction under section EX 54B

“(15) If aperson istreated under section EX 54B as disposing of or
acquiring a share in an income year, the disposal or acquisi-
tion isignored for the purposes of subsection (7).”
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71

Fair dividend rate method and cost method: calculating
itemsin formulas for periods affected by share

reor ganisations

In section EX 44E(4), “incurs during the affected period in
acquiring or increasing” isreplaced by “incursin acquiring or
increasing during the affected period”.

Struck out (majority)

72
D)

(2)

3)
(4)
()
(6)
(7)

(8)
(9)

Cost method
After section EX 45B(4)(a), the following is inserted:

“(ab) the amount that is shown as the net asset value of the
interest in audited financial statements of the person for
the relevant income year made available to the general
public, if—

“(i) paragraph (a) does not apply; and

“(i1) the FIF makes available to the genera public
audited financial statements for its accounting
year ending in the relevant income year; and

“(iii) the person chooses that this paragraph apply; or”.

In section EX 45B(4)(b), in the words before subparagraph (i),

“paragraphs (a) and (ab) do not apply and” is inserted after

“if7.

In section EX 45B(4)(b)(i), “for which the person has FIF

income or loss” isinserted after “attributing interest”.

In section EX 45B(4)(c), “ paragraphs (a), (ab), and (b) do not

apply and” isinserted after “if”.

In section EX 45B(4)(d), ““ paragraphs (@), (ab), and (b) do not

apply and” isinserted after “if”.

In section EX 45B(4)(e), “ paragraphs (a), (ab), and (b) do not

apply and” isinserted after “if”.

In section EX 45B(6)(b), “incurs during the relevant income

year in acquiring or increasing” is replaced by “incurs in

acquiring or increasing during the relevant income year”.

In section EX 45B(6)(c), “section EX 44C” is replaced by

“section EX 44E”.

In section EX 45B(12)(b), “incurs during the income year

before the relevant income year in acquiring or increasing” is
]
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Struck out (majority)

(10)

1
replaced by “incurs in acquiring or increasing during the
income year before the relevant income year”.

In section EX 45B(12)(c), “section EX 44C” is replaced by

“section EX 44E”.
I

New (majority)

72
L)

2

©)
(4)
()
(6)
(7)

Cost method
After section EX 45B(4)(a), the following is inserted:

“(ab) the amount that is shown as the net asset value of the
interest in audited financial statements of the person for
the relevant income year made available to the general
public, if—

“(i) paragraph (@) does not apply; and

“(ii) the FIF makes available to the genera public
audited financial statements for its accounting
year ending in the relevant income year; and

“(iii) the person chooses that this paragraph apply; or

“(ac) the amount of the cost of the interest, if—

“(i) paragraphs (a) and (ab) do not apply; and

“(ii) the person acquiresthe interest in the 2005-06 or
200607 income year; or’”.

In section EX 45B(4)(b), in the words before subparagraph (i),

“paragraphs (@), (ah), and (ac) do not apply and” is inserted

after “if”.

In section EX 45B(4)(b)(i), “for which the person has FIF

income or loss” is inserted after “attributing interest”.

In section EX 45B(4)(c), “ paragraphs (a), (ab), (ac), and (b) do

not apply and” is inserted after “if”.

In section EX 45B(4)(d), *“ paragraphs (a), (ab), (ac), and (b) do

not apply and” isinserted after “if”.

In section EX 45B(4)(e), “ paragraphs (a), (ah), (ac), and (b) do

not apply and” isinserted after “if”.

In section EX 45B(6)(b), “incurs during the relevant income

year in acquiring or increasing” is replaced by “incurs in

acquiring or increasing during the relevant income year”.
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New (majority)

(8) In section EX 45B(6)(c), “section EX 44C” is replaced by
“section EX 44E”.

(9) Insection EX 45B(11)(b), “section EX 44C” is replaced by
“section EX 44E”.

(10) In section EX 45B(12)(b), “incurs during the income year
before the relevant income year in acquiring or increasing” is
replaced by “incurs in acquiring or increasing during the
income year before the relevant income year”.

(11) In section EX 45B(12)(c), “section EX 44C” is replaced by
“section EX 44E”.

72B Codes. compar ative value method, deemed rate of
return method, fair dividend rate method, and cost
method
Section EX 47(1)(c) is replaced by the following:

“(c) thefair dividend rate method, if—

“(i) theFIFisnot agrey list company:

“(ii) the person does not hold a direct income interest
of 10% or more in the FIF at the beginning of the
income year of the period:”.

|

Struck out (majority)

1 1

73  Limits on changes of method
In section EX 50(8)(c), “or deceased person” is added after
“natural person”.

L ]

New (majority)

| |

73  Limits on changes of method

(1) Insection EX 50(1), “subsections (2) to (7)” is replaced by
“subsections (2) to (8)”.

(2) Section EX 50(8)(a) to (d) are replaced by the following:

“(a) has no gifting settlor who is not a natural person or
deceased person; and
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New (majority)

|
“(b) at al times in the income year, would be a qualifying
trust for a distribution made at the time; and
“(c) ismainly for the benefit of —

“(i) an organisation or trust with income that is
exempt income under section CW 34 or CW 35
(which relate to the income of charities):

“(i) at al timesin the income year, a natural person
for whom the gifting settlors of the trust have
natural love and affection or had natural love and
affection when aive; and

“(d) isnot asuperannuation scheme.”

74
D)
(2)

“(5)

104

Consequences of changesin method
In section EX 51(4)(c)(ii), “year; or” isreplaced by “year.”
After section EX 51(4), the following is added:

“ Changes between compar ative value method and fair
dividend rate method

If a person holding an attributing interest in a FIF changes
from either of the comparative value method and the fair
dividend rate method to the other of the comparative value
method and the fair dividend rate method for calculating the

FIF income or loss from the interest, the person is treated as

having—

“(a) disposed of the interest to an unrelated person immedi-
ately before the start of the first income year to which
the new method applies; and

“(b) reacquired the interest at the start of the income year;
and

“(c) received for the disposal and paid for the reacquisition
an amount equal to the market value of the interest at
the time of the disposal.”
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Struck out (majority)

FIF rulesfirst applying to interest on or after 1 April
2007
Section EX 54B(1) is replaced by the following:

“When this section applies

“(1) This section applies when a person has rights in a FIF that—

“(@) for the period ending on a day (the preceding day)
are—
“(i) not an attributing interest:
“(ii) an attributing interest for which the person does
not have FIF income or loss; and
“(b) for the period beginning on the day (the application
day) following the preceding day are an attributing

interest for which the person has FIF income or loss.”
]

New (majority)

[
75

D)

FIF rulesfirst applying to interest for income year
beginning on or after 1 April 2007
Section EX 54B(1) is replaced by the following:

“When this section applies

“(1) This section applies when a person has rights in a FIF that—

(2)

“(@) for the period ending on a day (the preceding day)
are—
“(i) not an attributing interest:
“(i1) an attributing interest for which the person does
not have FIF income or loss:
“(iii) rightsfor which the personisashare supplierina
returning share transfer; and
“(b) for the period beginning on the day (the application
day) following the preceding day are an attributing
interest for which the person has FIF income or l0ss.”

In section EX 54B(3),—

(@ in the words before paragraph (a), “the disposal and
acquisition referred to in subsection (2)” is replaced by
“the disposals in an income year, and related acquisi-
tions, treated as occurring under this section”:
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New (majority)

|
(b) in paragraph (a)(i), “disposal is’ is replaced by

“disposals are”:

(c) in paragraph (a)(ii), “disposal is’ is replaced by
“disposals are”:

(d) in paragraph (a)(iii), “disposal is’ is replaced by
“disposals are”:

(e) inparagraph (b), “disposal” isreplaced by “disposals”.
|

76

“(2)

77
D)

“(1)

(2)

M easurement of cost

Section EX 56(2) is replaced by the following:

“FIFO cost flow identification

If sections EX 44C(12) and EX 44D(14) do not apply and it is
not possible to specifically identify the cost of the interest
because of multiple acquisitions or dispositions or both by the
person, the first-in-first-out (the FIFO) method of identifying
cost flows is applied.”

Policyholder income formula
Section EY 42(1) is replaced by the following:

“Formula

The policyholder income formula is—

claim due + (closing actuarial reserves
— opening actuarial reserves)
— (FDR adjustment + PIE adjustment)
— (premium — underwriting result)
(1 —tax rate).”
After section EY 42(5), the following is inserted:

“FDR adjustment

“(5B) FDR adjustment is the amount given by section EY 42B to the

extent to which it applies.

“PIE adjustment

“(5C)PIE adjustment is the amount given by section EY 42C to the

3
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extent to which it applies.”
Subsections (1) and (2) apply to a life insurer,—
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(@ for the 2008-09 and later income years, unless they
make an election under paragraph (b) or (c); or

(b) on and after 1 October 2007, if they make an election
under this paragraph, stating the relevant date in a
notice received by the Commissioner before 1 April
2008; or

(c) foranincomeyear beginning on or after 1 April 2007, if
they make an election under this paragraph, stating the
relevant date in a notice received by the Commissioner
before 1 April 2008.

Struck out (majority)
I 1

78 New sectionsEY 42B and 42C inserted
(1) After section EY 42, the following is inserted:

“EY 42B Policyholder income formula: FDR adjustment

“When this section applies

“(1) Thissection appliesfor the purposes of section EY 42(5B) to the

extent to which—

“(a) property that the life insurer holds, to support actuarial
reserves, is an attributing interest in a FIF; and

“(b) thelifeinsurer usesthefair dividend rate method for the
property; and

“(c) the property isnot held in a portfolio investment entity
that is a portfolio investment-linked life fund.

“Formula

“(2) In using the policyholder income formula, the life insurer
must calculate the item FDR adjustment using the following
formula:

0.4 x (FIF result — FDR income).

“Definition of items in formula
“(3) Theitemsin the formula are defined in subsections (4) and (5).

“FIF result

“(4) FIF result isthe gains and losses for the income year, for the
property,—
“(a) calculated using accepted accounting practice; and
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Struck out (majority)

“(9)

1
“(b) not differing materially from the amounts of FIF
income or FIF loss that would have arisen for the prop-
erty in the absence of the law enacting the fair dividend
rate method.

“FDR income

FDR income is the amount for the income year of the life
insurer’s income resulting from calculating their FIF income
under the fair dividend rate method for the property.

“ Defined in this Act: amount, attributing interest, fair dividend rate method, FIF,
FIF income, FIF loss, income, portfolio investment-linked life fund

“EY 42C Policyholder income formula: PIE adjustment

“(1)

“(2)

“(3)

“(4)

“When this section applies

This section applies for the purposes of section EY 42(5C) to the

extent to which property that the life insurer holds, to support

actuarial reserves for a portfolio investment entity that is a

portfolio investment-linked life fund, is—

“(a) an attributing interest in aFIF; and the life insurer uses
the fair dividend rate method for it; or

“(b) shares described in section CX 44C (Proceeds from
disposal of certain shares by portfolio investment
entities).

“Formula

In using the policyholder income formula, the life insurer
must calculate the item PIE adjustment using the following
formula

0.9 x (FIF result — FDR income) + 0.9 x excluded shares.

“Definition of items in formula
The items in the formula are defined in subsections (4) to (6).

“FIF result

FIF result is the gains or losses for the income year, for the
property described in subsection (1)(a),—
“(a) caculated using accepted accounting practice; and
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“(9)

“(6)

2

1
“(b) not differing materially from the amounts of FIF
income or FIF loss that would have arisen for the prop-
erty in the absence of the law enacting the fair dividend
rate method.

“FDR income

FDR income is the amount for the income year of the life
insurer’s income resulting from calculating their FIF income
under the fair dividend rate method for the property described
in subsection (1)(a).

“Excluded shares

Excluded sharesis the total for the income year, for shares

described in subsection (1)(b), of —

“(a) the positive amount of income excluded by section CX
44C(2) (Proceeds from disposal of certain shares by
portfolio investment entities):

“(b) the negative amount of a deduction not allowed by
section DB 17(3)(b) (Cost of revenue account
property):

“(c) the gains and losses for the shares, calculated using
accepted accounting practice, but excluding—

“(i) amounts already accounted for under paragraphs
(a) and (b); and
“(ii) dividends for the shares.

“ Defined in this Act: amount, attributing interest, deduction, dividend, excluded
income, fair dividend rate method,,, FIF, FIF income, FIF loss, income, portfolio
investment-linked life fund, share .

Subsection (1) applies to a life insurer,—

(@ for the 2008-09 and later income years, unless they
make an €election under paragraph (b) or (c); or

(b) on and after 1 October 2007, if they make an election
under this paragraph, stating the relevant date in a
notice received by the Commissioner before 1 April
2008; or
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I 1

(c) foranincomeyear beginning on or after 1 April 2007, if
they make an election under this paragraph, stating the
relevant date in a notice received by the Commissioner
before 1 April 2008.

New (majority)
| |
78 New sections EY 42B and EY 42C inserted
(1) After section EY 42, the following is inserted:

“EY 42B Policyholder income formula: FDR adjustment
“When this section applies

“(1) This section applies for the purposes of section EY 42(5B) tO
property that supports only actuarial reserves to the extent to
which—

“(@) the property is an attributing interest in a FIF held by
the life insurer, or by a portfolio tax rate entity that the
life insurer has directly or indirectly invested in; and

“(b) the life insurer or the portfolio tax rate entity uses the
fair dividend rate method for the property; and

“(c) section EY 42C does not apply to the property.

“When has life insurer indirectly invested in portfolio tax
rate entity?

“(2) For the purposes of subsection (1), a life insurer is treated as
indirectly investing in a portfolio tax rate entity (PTRE A)
when a portfolio tax rate entity has invested in PTRE A and
the investment may be traced back through an unbroken chain
of investments in portfolio tax rate entities to a direct invest-
ment by the life insurer in a portfolio tax rate entity.

“FDR adjustment

“(3) Inusing the policyholder income formula, thelife insurer may
calculate the item FDR adjustment—
“(a) using the formula in subsection (5); or
“(b) by calculating, using any reasonable method for the
information available to the life insurer, the amount
| |
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| |
credited to actuarial reservesin relation to the property,
but excluding amounts which are related to FIF income
under the fair dividend rate method.

“Consistency requirement
“(4) A lifeinsurer, in using the policyholder income formula, must

calculate the item FDR adjustment by always applying
whichever of subsection (3)(a) or (b) they first apply.

“Formula
“(5) Theformuladescribed in subsection (3)(a) for the calculation of
the item FDR adjustment is—
0.6 x (FIF result — FDR income).

“Definition of items in formula
“(6) Theitemsin the formula are defined in subsections (7) and (8).

“FIF result

“(7) FIFresult isthelifeinsurer’sgainsand losses for the income
year, for the property, calculated using accepted accounting
practice.

“FDR income

“(8) FDR income is the amount for the income year of the life
insurer’ sincome related to FIF income under the fair dividend
rate method for the property, calculated using any reasonable
method for the information available to the life insurer.

“ Defined in this Act: amount, attributing interest, fair dividend rate method, FIF,

FIF income, FIF loss, income, portfolio investment entity, portfolio investment-
linked life fund

“EY 42C Policyholder income formula: PILF adjustment
“When this section applies

“(1) This section applies for the purposes of section EY 42(5C) to
property that supports only actuarial reserves for a portfolio
investment-linked life fund, to the extent to which the prop-
erty is—

| |
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“(2)

“(3)

|
“(@) an attributing interest in a FIF,—

“(i) held by the life insurer, or by a portfolio tax rate
entity that the life insurer has directly or indi-
rectly invested in; and

“(ii) for which the life insurer or the portfolio tax rate
entity uses the fair dividend rate method for the
property:

“(b) shares described in section CX 44C (Proceeds from
disposal of certain shares by portfolio investment enti-
ties) held by the life insurer.

“When has life insurer indirectly invested in portfolio tax
rate entity?

For the purposes of subsection (1), a life insurer is treated as
indirectly investing in a portfolio tax rate entity (PTRE A)
when a portfolio tax rate entity has invested in PTRE A and
the investment may be traced back through an unbroken chain
of investments in portfolio tax rate entities to a direct invest-
ment by the life insurer in a portfolio tax rate entity.

“PIE adjustment

In using the policyholder income formula, the lifeinsurer may

calculate the item PILF adjustment—

“(@ using the formulain subsection (5); or

“(b) by calculating, using any reasonable method for the
information available to the life insurer, the amount
credited to actuarial reservesin relation to the property,
but excluding amounts that are—

“(i) related to FIF income under thefair dividend rate
method:

“(ii) dividends or distributions for shares described
subsection (1)(b), other than distributions from a
portfolio tax rate entity to which section CX
44D(2) (Portfolio investor allocated income and
distributions of income by portfolio tax rate enti-
ties) applies.
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“Consistency requirement

“(4) A lifeinsurer, in using the policyholder income formula, must
caculate the item PILF adjustment by aways applying
whichever of subsection (3)(a) or (b) they first apply.

“Formula

“(5) Theformuladescribed in subsection (3)(a) for the cal culation of
the item PILF adjustment is—

0.9 x (FIF result — FDR income) + 0.9 x excluded shares.

“Definition of items in formula
“(6) Theitemsin the formula are defined in subsections (7) to (9).

“FIF result

“(7) FIFresult isthelifeinsurer’s gains and losses for the income
year, for the property described in subsection (1)(a), calculated
using accepted accounting practice.

“FDR income

“(8) FDR income is the amount for the income year of the life
insurer’ sincome related to FIF income under the fair dividend
rate method for the property described in subsection (1)(a), cal-
culated using any reasonable method for the information
available to the life insurer.

“Excluded shares

“(9) Excluded shares is the total for the life insurer, for shares
described in subsection (1)(b), of —

“(@) the positive amount of income excluded by section CX
44C(2):

“(b) the negative amount of a deduction not allowed by
section DB 17(3)(b) (Cost of revenue account
property):

“(c) the gains and losses for the shares, calculated using
accepted accounting practice, but excluding—

“(i) amounts already accounted for under paragraph (a)
or (b) of this subsection, or under subsection (7):
| |
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“(ii) dividends and distributions for the shares, other
than distributions from a portfolio tax rate entity
to which section CX 44D(2) applies.

“Defined in this Act: amount, attributing interest, deduction, dividend, excluded
income, fair dividend rate method, FIF, FIF income, FIF loss, income, portfolio
investment-linked life fund, portfolio tax rate entity, share .

(2) Subsection (1) appliesto alifeinsurer for the 2008-09 and later
income years, unless they make an election under subsection (3)
or they choose that subsection (1) does not apply to them by
furnishing a return of income for the 2008-09 tax year that
ignores subsection (1).

(3) Subsection (1) applies—

(8 onand after 1 October 2007, if the life insurer makes an
election under this paragraph, stating the relevant date
in anotice received by the Commissioner before 1 April
2008; or

(b) foranincomeyear beginning on or after 1 April 2007, if
the life insurer makes an election under this paragraph,
stating the relevant date in a notice received by the
Commissioner before 1 April 2008.

78B New section EZ 50 inserted
After section EZ 49, the following is added:

“EZ 50 Transitional rule for IFRS financial reporting method
“When this section applies

“(1) This section applies for afinancia arrangement when—

“(a) aperson starts to use a spreading method for that finan-
cial arrangement before the person adopts |FRSsfor the
purposes of financial reporting; and

“(b) that spreading method does not comply with whichever
isrelevant of sections EW 16(2)(d), EW 18(f), and EW
20(2)(f) because the person adopts IFRSs for the pur-
poses of financial reporting; and

“(c) the person is not required by section EW 15B to use the
IFRS taxpayer method; and

“(d) theincomeyear isthe 2007-08 incomeyear or an earlier
income year.
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“(2)

78C
L)
(2

78D

“Transitional rule

For thefinancial arrangement, the person istreated as comply-
ing with whichever is relevant of sections EW 16(2)(d), EW
18(f), and EW 20(2)(f).

" Defined in this Act: financial arrangement, IFRS, IFRS taxpayer method, income
year”.

Variationsin control or income interestsin foreign
companies

In section GC 9(4)(c), “under sections EX 14 to EX 17" is
inserted after “company” .

Subsection (1) applies for the 200506 and later income years.

New section GC 14EB inserted
After section GC 14E, the following is inserted:

“GC 14EB Treatment of dividends as if from qualifying

“(1)

“(2

company
“When this section applies

This section applies to a company (an attribution company)

that must attribute an amount to person C under section GC

14D, when the attribution company pays a dividend (the divi-

dend) and the company—

“(@) has chosen to apply this section before paying the divi-
dend; and

“(b) has not revoked the choice described in paragraph (a)
when it pays the dividend; and

“(c) isnot aqualifying company; and

“(d) has no net income for the tax year in which it pays the
dividend that is not net income attributed under section
GC 14D, ignoring interest income that is merely inci-
dental to its business.

“Treatment of dividends as if from qualifying company

For the attribution company and the dividend, section HG 13
is treated as applying as if the attribution company was a
|
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|
qualifying company, and the dividend was a dividend paid by
that qualifying company.
" Defined in this Act: attribution company, business, company, dividend, income,
interest, qualifying company, net income .
|

79
L

(2)

Tax credits for family support and family plus
The heading before section GC 28 isreplaced by * Tax credits
for families”.

In section GC 28, the heading isreplaced by “ Tax creditsfor
families”.

Struck out (majority)

80
L

(2)
3)
(4)

1
Dividends from qualifying company
In section HG 13(1)(a)(i), item ¢, “in respect of the income
year of the shareholder in which the dividend is derived” is
replaced by “at the time the shareholder derives the dividend
(section MZ 16 (Dividends from qualifying companies: modify-
ing for tax rate change) modifies this item)”.
In section HG 13(3)(a), “section ME 8(1)” is replaced by
“section ME 8(1) (section MZ 16 modifies this paragraph)” .
In section HG 13(4)(a), “ subsection (3)” is replaced by ** sub-
section (3). Section MZ 16 modifies this paragraph”.

Subsection (1) applies for the 2008-09 and later income years.
]

New (majority)

80
(1)

(2)

|
Dividends from qualifying company
In section HG 13(1)(a)(i), item ¢, “in respect of the income
year of the shareholder in which the dividend is derived” is
replaced by * at the time the shareholder derives the dividend
(section MZ 19 (Dividends from qualifying companies: modify-
ing for tax rate change) modifies this item)”.
In section HG 13(3)(a), “section ME 8(1)” is replaced by
“section ME 8(1) (section MZ 19 modifies this paragraph)”.
|
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3
(4)

80B
(1)

“(2)

2

|
In section HG 13(4)(a), “ subsection (3)” is replaced by * sub-
section (3). Section MZ 19 modifies this paragraph”.
Subsection (1) applies for the 2008-09 and later income years.

Scheme of subpart
Section HL 2(2) is replaced by the following:

“Election to be type of portfolio investment entity

An entity may choose under section HL 11 to be a portfolio
investment entity that is a—
“(a) portfolio tax rate entity if the entity is—
“(i) a company, superannuation fund, or group
investment fund; and
“(ii) eligible under section HL 3(1) to make an election;
or
“(b) portfolio listed company if the entity is—
“(i) a company listed on a recognised exchange in
New Zealand; and
“(i1) eligible under section HL 3(3) to make an election;
or
“(c) portfolio defined benefit fund if the entity is—
“(i) adefined benefit fund; and
“(i1) eligible under section HL 3(5) to make an election;
or
“(d) portfolio investment-linked life fund if the entity is—
“(i) aseparateidentifiable fund, forming part of alife
insurer, holding investments subject to life insur-
ance policies under which benefits are directly
linked to the value of the investments held in the
fund; and
“(ii) eligible under section HL 3(7) to make an election.”
In section HL 2(7)(c)(ii), “period.” is replaced by “ period:”
and the following is added:
“(d) the amount of fees paid to the entity by the investor on
the day:
“(e) theamount of rebates of fees credited to the investor by
the entity on the day:
|
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|
“(f) the amount of expenditure, for the income year ending
with the day, transferred under subpart DV to the entity

by the investor.”
|

Struck out (majority)

81
D

Eligibility requirements for entities
After section HL 3(5), the following is inserted:

“Eligibility requirements for portfolio investment-linked life
fund and electing entity

“(5B) A portfolio investment-linked life fund and an entity that is

choosing under section HL 11 to be a portfolio investment
entity and a portfolio investment-linked life fund must meet
the eligibility requirements described in subsections (7)(a),
(8), and (10).

“Further eligibility requirements for portfolio investment-
linked life fund

“(5C) A portfolio investment-linked life fund must meet the further

eligibility requirements described in sectionsHL 6, HL 9, and
HL 10.”

(2) InsectionHL 3, inthelist of defined terms, “ portfolio invest-
ment-linked life fund” is inserted.
L ]
New (majority)
| |
81  Section HL 3replaced

Section HL 3 is replaced by the following:

“HL 3 Eligibility requirements for entities

“()

“Eligibility requirements for entity electing to be portfolio
tax rate entity
An entity that is choosing under section HL 11 to be a portfo-
lio investment entity and portfolio tax rate entity must meet
the éligibility requirements described in subsections (9), (10), and
(11).

|
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“(2)

“(3)

“(4)

“(59)

“(6)

“Eligibility requirements for portfolio tax rate entity

A portfolio tax rate entity must meet—

“(a) the eligibility requirements described in subsections (9),
(10), and (11); and

“(b) thefurther éigibility requirements described in sections
HL5C, HL 6, HL 7, HL 9, and HL 10.

“Eligibility requirements for entity electing to be portfolio
listed company

An entity that is choosing under section HL 11 to be a portfo-
lio investment entity and portfolio listed company must meet
the éligibility requirements described in subsections (9), (10), and
(11).

“Eligibility requirements for portfolio listed company

A portfolio listed company must meet—

“(a) the eligibility requirements described in subsections (9),
(10), and (11); and

“(b) thefurther éigibility requirements described in sections
HL 5¢, HL 6, HL 8, HL 9, and HL 10.

“Eligibility requirements for entity electing to be portfolio
defined benefit fund

An entity that is choosing under section HL 11 to be a portfo-
lio investment entity and portfolio defined benefit fund must
meet the eligibility requirements described in subsections (9),
(10), and (11).

“Eligibility requirements for portfolio defined benefit fund

A portfolio defined benefit fund must meet—
“(a) the eligibility requirements described in subsections (9),
(10), and (11); and
“(b) thefurther éigibility requirements described in sections
HL 6, HL 9, and HL 10.
|
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“Eligibility requirements for separate identifiable fund
electing to be portfolio investment-linked life fund

“(7) Anentity that is choosing under section HL 11 to be a portfo-
lio investment entity and portfolio investment-linked life fund
must meet the eligibility requirements described in subsections
(10) and (11).

“Eligibility requirements for portfolio investment-linked life
fund

“(8) A portfolio investment-linked life fund must meet—
“(@ the eligibility requirements described in subsections (10)
and (11); and
“(b) thefurther éigibility requirements described in sections
HL 6, HL 9, and HL 10.

“Business requirement

“(9) Thebusinessrequirement isthat the entity must not carry on a
business of life insurance.

“Residence requirement

“(20) The residence requirement is that the entity must be—
“(@) resident in New Zealand; and
“(b) not treated under a double tax agreement as not being
resident in New Zealand.

“Entity history requirement
“(11) The entity history requirement is that the entity must not,
before the day on which the election to be a portfolio invest-
ment entity is to be effective, have ceased to be a portfolio
investment entity under section HL 14(1), unlessthe cessation
occurred more than 5 years before the day on which the
election is effective.
* Defined in this Act: company, double tax agreement, group investment fund, life
insurance, portfolio defined benefit fund, portfolio investment entity, portfolio

investment-linked life fund, portfolio listed company, portfolio tax rate entity,
resident in New Zealand, superannuation fund .
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81B

D)

(2)

81C

Effect of failure to meet eligibility requirements for
entities

In section HL 4(2)(a), the words before subparagraph (i) are
replaced by the following:

“(a) a portfolio investor class of the entity fails to meet a
requirement under section HL 6 or HL 9, or the entity
failsto meet arequirement under section HL 10, on the
last day of a quarter—".

In section HL 4(2)(b), the words before subparagraph (i) are

replaced by the following:

“(b) the failure referred to in paragraph (a)—"".

New sections HL 5B and HL 5C inserted
After section HL 5, the following is inserted:

“HL 5B Meaning of investor and portfolio investor class

“(1)

“Investor

An investor, in relation to a portfolio investment entity or

foreign investment vehicle (the entity), means,—

“(@ if the entity is a company and paragraph (d) does not
apply, a shareholder in the company:

“(b) if theentity isnot acompany and paragraphs (c) and (d) do
not apply, a person who is entitled to a proportion of the
funds available for distribution by the entity—

“(i) by reason of the rules of the entity or the terms of
the trust under which the entity is established;
and

“(ii) asif the entity were a company and the person
were a shareholder in the company:

“(c) if the entity is a portfolio investment-linked life fund
and paragraph (d) does not apply, a person whose benefits
under the relevant life insurance policy are directly
linked to the value of investments held in the portfolio
investment-linked life fund:

“(d) for a share, entitlement, or life insurance policy held
through a portfolio investor proxy by a person, the
portfolio investor proxy.

|
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“(2)

“(3)

“Portfolio investor class

A portfolio investor class for a portfolio investment entity

means a group of 1 or more investors in the entity with each

investor having an entitlement to adistribution by the entity of

proceeds from portfolio entity investments such that—

“(a) the portfolio entity investments are the same for all the
investors in the group; and

“(b) each investor’sinterest in a portfolio entity investment
represents a proportion (the investment proportion) of
the value of the investor’s entitlement; and

“(c) the investment proportion for each investor and each
portfolio entity investment differs from the average
value of the investment proportion, for the investorsin
the group and the portfolio entity investment, by less
than 2.5% of that average value except if subsection (3)

applies.

“ Exception to requirement of subsection (2)(c)

The investment proportion for an investor in a group referred

to in subsection (2) and a portfolio entity investment may differ

by 2.5% or more from the average value for the group and the
investment if—

“(a) the portfolio entity investment is an arrangement under
which the entity is assured of receiving, from invest-
ments, sufficient proceeds for the entity to repay each
investor in the group an amount contributed to the
entity; and

“(b) theexcessin difference between theinvestment propor-
tion for the investor and the average value for the group
arises from differences between the portfolio investor
rates of members of the group.

““ Defined in this Act: investor, portfolio entity investment, portfolio investment

entity, portfolio investor class, portfolio investor interest

|
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“HL 5C Income interest requirement

“(1)

“(2)

81D
D)

“ Application
This section appliesto aportfolio investment entity that is not
a portfolio investment-linked life fund.

“Requirement

The income interest requirement is that al portfolio investor
interests in the entity that give rights in relation to proceeds
from a portfolio entity investment give the rightsin relation to
all the proceeds from the investment that are not category B
income.

“Defined in this Act: category B income, portfolio entity investment, portfolio

investment entity, portfolio investment-linked life fund, portfolio investor
interest .

Investor member ship requirement
Before section HL 6(1), the following is inserted:

“General investor membership requirement

“(1A) Theinvestor membership requirement for an entity that isnot

(2)

3)

a company listed on a recognised exchange in New Zealand
and does not meet the requirements of subsection (3) is that
each portfolio investor class of the entity must meet the
requirements of subsection (1).”

In section HL 6(1),—

(@ the heading is replaced by “Investor membership
requirement for portfolio investor class’:

(b) the words before paragraph (a) are replaced by “The
investor membership requirement for a portfolio inves-
tor classis that the class must include—":

(c) in paragraph (j)(iii), “entity.” is replaced by “entity:”
and the following is added:

“(k) Auckland Regiona Holdings.”

In section HL 6(3), the words before paragraph (a) are
replaced by “There is no investor membership requirement
for a portfolio investor class, of an entity other than a
|
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(4)

81E

“(3)

|
company listed on a recognised exchange in New Zealand,
that,—" .
In section HL 6(3)(c), “1956.” isreplaced by “1956:” and the
following is added:

“(d) isasuperannuation fund that—

“(i) existed before 17 May 2006; and

“(ii) onor after 17 May 2006, if treated as a unit trust,
would have met the requirements of 1 or more of
paragraphs (a) and (c) to (e) of the definition of
qualifying unit trust; and

“(ii1) hasno investor, other than the fund’s manager or
trustee, that can control the investment decisions
relating to that class.”

Further eligibility requirementsrelating to investments
Section HL 7(3), other than the heading, is replaced by the
following:

An adjustment reflecting the effect of the investor’s portfolio

investor rate must be made to—
“(@) theinvestor’s portfolio investor interest in the portfolio
investor class or another portfolio investor class—
“(i) before the end of the second month after the
portfolio calculation period, if the entity has
made an election under section HL 21; or

“(ii) before the end of the third month after the end of
the income year, if the entity has made an elec-
tion under section HL 22; or

“(iii) before the end of the second month after the end
of the tax year, if the entity has made an election
under section HL 23:

“(b) the amount of each distribution to the investor as a
member of the portfolio investor class or another port-
folio investor class:

“(c) theamount of each payment required from the investor
as a member of the portfolio investor class towards
satisfying the entity’s portfolio entity tax liability.”

|
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Struck out (majority)

82 Imputation credit distribution requirement: imputation
credit account company

(1) Section HL 8(1), except the heading, is replaced by the
following:

“(1) This section applies to a portfolio investment entity that—
“(a@) isanimputation credit account company; and
“(b) isnot aportfolio investment-linked life fund.”

(2) InsectionHL 8, inthelist of defined terms, “ portfolio invest-
ment-linked life fund” is inserted.

L ]

New (majority)

| |

82B Investor interest size requirement

() In section HL 9(2), the words before paragraph (a) are
replaced by “ Thereis no investor interest size requirement for
an investor in a portfolio investor class that,—".

(2) Insection HL 9(4)(j), “subsection (5).” is replaced by “sub-
section (5):” and the following is added:
“(k) Auckland Regiona Holdings.”

82C Further digibility requirements relating to investments

(1) In section HL 10(1), the words before paragraph (a) are
replaced by “ The investment type requirement is that 90% or
more by value of the entity’s assets must be—".

(2) Insection HL 10(2)—
(@ paragraph (b)(iii) is replaced by the following:

“(iii) income under a lease of land:”:
(b) inparagraph (b)(iv), “referred to in subsection (1)(a) to
(d)” isinserted after “property”.
(3 In section HL 10(4), the words before paragraph (a) are

replaced by ** The requirements of subsection (3)(a) and (b) do
not apply to an investment consisting of sharesin—".
|
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83

D)

Election to become portfolio investment entity and
cancellation of election
After section HL 11(2), the following is added:

“ Exception to when election effective: certain elections
relating to portfolio investment-linked life funds

“(2B) Despite subsection (2), an election received by the Commis-

(2)

sioner is effective on 1 October 2007, if—

“(a) theélectionisin relation to an electing entity choosing
to be a portfolio investment-linked life fund; and

“(b) the date of receipt is before 1 April 2008; and

“(c) 1 October 2007 is nominated in the notice.”

In section HL 11, in the list of defined terms, “portfolio
investment-linked life fund” is inserted.

New (majority)

83B

83C
D)

(2)

“(59)

|
Unlisted company may choose to become portfolio listed
company
Section HL 11B(1)(a) is replaced by the following:

“(@) has 100 shareholders; and”.

Becoming portfolio investment entity

In section HL 12(3)(a), the words before subparagraph (i) are

replaced by—

“(@ transferring to another person all shares held by the
entity, or for which the entity is a share supplier in a
returning share transfer, that—".

After section HL 12(4), the following is added:

“Refund of dividend withholding payments made before
election

If adividend withholding payment account company becomes
a portfolio investment entity on a day in an imputation year
other than the end of the imputation year, the balance of the
company’s dividend withholding payment account at the end
of the imputation year for the purposes of section NH 4(5)(f)
(Refund for overpayment and to company in loss) is equal to
the balance of the company’s dividend withholding payment

|
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New (majority)

|
account immediately before the company becomes a portfolio
investment entity.”

83D Tax consequences from transition

Section HL 13(1) is replaced by the following:
“When subsection (1B) applies

“(1) Subsection (1B) applies when an entity chooses to become a

portfolio investment entity in an income year and has an
increased liability for provisiona tax for the income year
because of the election.

“No penalty or interest arising from transition

“(1B) The entity isnot liable to pay any penalty or interest for which

83E

the entity would otherwise be liable for an inaccuracy, arising

from the increased liability for provisional tax, in—

“(@ an estimate of provisional tax made before the entity
chooses to become a portfolio investment entity:

“(b) apayment of provisional tax due before the end of the
2-month period beginning after the entity becomes a
portfolio investment entity.”

Treatment of income from interest if no investor entitled
or investor has conditional entitlement
Section HL 16(2)(e) is replaced by the following:

“(e) for an entity that exists on 17 May 2006, the vesting
period does not exceed the longest vesting period
allowed by the entity on 17 May 2006 for an interest
created on that date; and
“(f) for an entity that does not exist on 17 May 2006,—
“(i) theportfolio investor interest is transferred to the
entity by a superannuation scheme that exists on
17 May 2006 and without significant change to
the portfolio investor interest; or

“(ii) the vesting period does not exceed 5 years, if
subparagraph (i) does not apply.”
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New (majority)

[
83F

(1)
(2)

|
Creditsreceived by portfolio tax rate entity or portfolio
investor proxy
In section HL 20(4), “fees” is replaced by *expenses”.
Section HL 20(11) is replaced by the following:

“ Expenses

“(11) Expenses is the total amount for the day in the portfolio

83G

D)

allocation period of—

“(a) fees for ongoing management and administration ser-
vicespaid from or charged to the account of theinvestor
as a member of the portfolio investor class:

“(b) expenditure of the investor transferred under subpart
DV to the entity.”

Payments of tax by portfolio tax rate entity making no
election
After section HL 21(2), the following is inserted:

“Income tax liability

“(2B) Theincome tax liability of the entity for atax year is equal to

(2)

83H

(1)

the total portfolio entity tax liability of the entity for the
portfolio calculation periods in the tax year.”

In section HL 21(3)(a), “for the tax year” is inserted after
“income tax” .

Payments of tax by portfolio tax rate entity making no
election
After section HL 23(1), the following is inserted:

“Income tax liability

“(1B) The income tax liability of the entity for atax year is equal to

)
©)

the total portfolio entity tax liability of the entity for the
portfolio calculation periods in the tax year.”

In section HL 23(2)(a), “for the tax year” is inserted after
“income tax” .

Section HL 23(2)(b) is replaced by the following:
“(b) by the day that is—
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New (majority)

83l
D)

(2)

“(3)

83J

(1)
)

|

“(i) theend of the 1-month period beginning from the
end of the portfolio investor exit period, if subpar-
agraphs (ii) and (iii) do not apply; or

“(ii) the 15 January following the end of the portfolio
investor exit period, if the portfolio investor exit
period ends in November; or

“(iii) the end of the month beginning from the end of
the month in which the portfolio investor exit
period ends, if the day given by subparagraph (i)
does not exist.”

Optional payments of tax by portfolio tax rate entities

Insection HL 23B(1), “investor’ sportfolio investor interest in

the entity” is replaced by *portfolio investor interest for

which the investor is amember of aportfolio investor class of
the entity”.

Section HL 23B(3) is replaced by the following:

“Time of optional payment

A payment under this section must be made by—

“(@ the end of the month beginning from the end of the
month in which the portfolio calculation period ends, if
paragraph (b) does not apply; or

“(b) the 15 January following the end of the portfolio calcu-

lation period, if the portfolio calculation period ends in
November.”

Portfolio investor allocated income and portfolio
investor allocated loss

In section HL 24(5), “fees” is replaced by *expenses”.
Section HL 24(6)(e) is replaced by the following:

“(e) expensesisthetotal amount for the day in the portfolio
alocation period of—

“(i) feesfor ongoing management and administration
services paid from or charged to the account of
the investor as amember of the portfolio investor
class:
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New (majority)

83K

(1)

2

83L

D)

“(6)

(2)

|
“(ii) expenditure of theinvestor transferred under sub-
part DV to the entity.”

Treatment of portfolio investor allocated loss for zero-
rated portfolio investors and investors with portfolio
investor exit period

In section HL 25(2), “income year corresponding to the tax
year” is replaced by “income year including the end of the
portfolio tax rate entity’s income year” .

In the list of defined termsin section HL 25—

(@ “portfolio alocation period” and “portfolio investor
allocated income” are omitted:

(b) “income tax” and “portfolio tax rate entity” are
inserted.

Creditsreceived by portfolio tax rate entity or portfolio
investor proxy
Section HL 27(6) is replaced by the following:

“ Application of subsections (7) to (11)

For an investor in a portfolio tax rate entity who is allocated
under subsection (3) credits for a portfolio calculation period
in an income year of the entity,—

“(a) subsections (7) and (8) apply to the credits, and the
credits are alocated to the income year in which the
entity’s income year ends, if—

“(i) theinvestor is a zero-rated portfolio investor:

“(ii) theinvestor is not a zero-rated portfolio investor
and the entity makes payments of tax under
section HL 21 and the portfolio calculation
period includes part of a portfolio investor exit
period:

“(b) subsections(10) and (11) apply to the creditsif paragraph
(a) does not apply.”

Section HL 27(7) is replaced by the following:
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New (majority)

‘()

3)

(4)
()

(6)

()

83M

|
“Zero-rated portfolio investors and certain investors having
portfolio investor exit period: credit

The investor is treated as receiving for the allocated credits,
for the tax year corresponding to the investor’'s income
year,—
“(@) acredit against income tax payable by the investor of
the amount given by subsection (8) if—
“(i) the credits are under subpart LC (Foreign tax);
and
“(ii) the investor is not a portfolio tax rate entity or
portfolio investor proxy; or
“(b) the alocated amount of each type of credit if—
“(i) the credits are not under subpart LC:
“(ii) theinvestor isaportfolio tax rate entity or portfo-
lio investor proxy.”
In section HL 27(8), in the heading, “portfolio investment
entities” is replaced by * portfolio tax rate entities, portfolio
investor proxies’.
Section HL 27(9) is repealed.
In section HL 27(10B)(a)(ii), “section HL 22 or HL 23" is
replaced by “section HL 23”.

Section HL 27(10B)(b) is replaced by the following:

“(b) theinvestor as a member of—
“(i) the portfolio investor class:
“(ii) another portfolio investor class, if the entity

chooses such a use for the credit.”

In section HL 27(11)(a)(ii),—

(@ “insubsection (10B)(b)” isreplaced by “in subsection
(10C)(b):”

(b) “by subsection (10B)” is replaced by *“by subsection
(10C)".

Portfolio investor proxies
In section HL 31(3)(d), “or the payments required from the
investor,” isinserted after “distributions to the investor,”.
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New (majority)

83N Companiesincluded in group of companies

After section IG 1(2), the following is inserted:

“(2B) For the purposes of this Act, in relation to any 2 or more

companies of which 1 isaportfolio tax rate entity, the compa-

nies are treated as being a group of companies for an income

year or other period if—

“(a) a portfolio tax rate entity owns 100% of the voting
interests in the other companies; and

“(b) each company that is not a portfolio tax rate entity is a
portfolio land company.”

|

84  Net loss offset between group companies
Struck out (majority)
| 1
(1) InsectionlG2(9), “Section IE 1(4)” isreplaced by * Sections
CG 2 and DE 28”.
L ]
New (majority)
| |
(1) Insection |G 2(9), “Section IE 1(4) applies’ is replaced by
“Sections CG 2 and DB 38 apply”.
| |
(2)  Ssubsection (1) applies for the 2005-06 and later income years.
85 Rebatein respect of gifts of money
(1) Section KC 5(1)(be) is replaced by the following:
“(be) Childfund New Zealand Limited:”.
(2) Insection KC 5(1)(cu), “Trust.” isreplaced by “Trust:” and

132

the following is added:

“(cv) Hamlin Charitable Fistula Hospitals Trust:

“(cw) Hope Foundation Development Trust:

“(cx) Hope International Charitable Trust:

“(cy) Limbs 4 All Charitable Trust:

“(cz) New Zealand Disaster Assistance Response Team
Trust:
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“(da) Operation Restore Hope Charitable Trust:
“(db) The World Swim for Malaria Foundation (New
Zedand).”

(3) Section KC 5(2) is replaced by the following:

“(2) Theamount of the rebates provided for in this sectioniis, for a
taxpayer and atax year, 33%% of the total amount of al gifts
described in subsection (1) made by the taxpayer in the tax
year.”

(4) Subsection (2) applies for the 2007-08 and later tax years.

(5) Subsection (3) applies for the 2008-09 and later tax years.

86 Amendmentsto subpart KD made in schedule 1

(1) The amendments to subpart KD specified in schedule 1 are
made in the manner shown in that schedule.

(2) Subsection (1) applies for the 2007-08 and later income years.

87 Determination of net income

New (majority)

| |

(1A) Insection KD 1(1)(e)(viii), “and (c)” isinserted after “ section
CX 44D(1)(b)".

|

(1) After section KD 1(1)(e)(viii), the following is added:

“(ix) any amount of retirement scheme contribution
that is not excluded income of the person and
would be excluded income of the person in the
absence of section CX 42B(2); and’.

(2) After section KD 1(1)(h), the following is inserted:

“(hb) where the person receives a distribution from a retire-
ment savings scheme of a retirement scheme contribu-
tion, the distribution is treated as assessable income
derived by the person in the income year of the distribu-
tion if retirement scheme contribution withholding tax
has been deducted from the contribution and, at thetime
of the distribution, the person is—

“(i) not eligible to receive New Zealand superannua-
tion; and
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88
D)

2

3)
(4)
89

(1)
“(2

(2)

%0
(1)

“(ii) eligible to receive aretirement scheme contribu-
tion from a retirement scheme contributor; and”.

Calculation of subpart KD credit
Insection KD 2(2), theitem FCA isreplaced by the following:

“FCA isthetota amount of—

“(a) family credit abatement under subsection (6) for the
eligible period, excluding any amount unable to be deb-
ited and applied because of sections KD 2A(2) and KD 2B;
and

“(b) parental tax credit abatement under section KD 2B, for the
eligible period.”

In section KD 2(6), as the provision applies for income years

corresponding to the 200607 and subsequent tax years, in

paragraph (b) of the definition of full year abatement,

“spouse” is replaced by “spouse, civil union partner, or de

facto partner”.

Subsection (1) applies for the 2008-09 and later income years.

Subsection (2) applies for the income year corresponding to the
2006-07 and later tax years.

Calculating net contributions to family tax credit, in-
work tax credit, child tax credit, and parental tax credit
In section KD 2A, the following is added as subsection (2):

Subsection (1)(b) and (c)(iii) is overridden to the extent to
which section KD 2B applies.”

Subsection (1) applies for the 2008-09 and later income years.

New section KD 2B inserted
After section KD 2A, the following is inserted:

“KD 2B Parental tax credit abatement: lump sum at end of

“(1)

“(2

134

tax year

This section applieswhen aqualifying person electsto receive
a parental tax credit in a lump sum in the year in which the
relevant birth occurs and that birth occurs within 56 days of
the end of the tax year.

Despite section KD 2A, for an eligible period in which a
person is entitled to a parental tax credit, an amount of tax
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“(3)

)
91
(1)
)
)

credit abatement calculated using the following formula is
treated as a debit and applied to a person’s parental tax credit
for the tax year:

full-year abatement x % — abatement used.

In the formula,—

“(@ full-year abatement means the same as full-year
abatement in section KD 2(6):

“(b) abatement used means an amount of family credit
abatement calculated under section KD 2(6) for an €eli-
gible period ending on the last day of thetax year, to the
extent to which the abatement would be applied to
reduce tax credits for that period under section KD
2A(1)(c)(i) and (ii).”

Subsection (1) applies for the 2008-09 and later income years.

Effect of extra interim instalment on entitlement to tax
credit

In section KD 7A(1)(b)(i), “fortnight” is replaced by “fort-
night or a week, as the case may be,”.

In section KD 7A(1)(b)(ii), “week” is replaced by “fortnight
or aweek, as the case may be,”.

After section KD 7A(1), the following is inserted:

“(1B) For the purposes of section KD 4(2)(c), aperson is entitled to

(4)
()
(6)

acredit of tax for atax year of the amount calculated using—

“(@) theformulain subsection (2), if the person has received
instalments described in subsection (1)(c)(i):

“(b) theformulain subsection (3), if the person has received
instalments described in subsection (1)(c)(ii).”

In section KD 7A(2), the words before the formula are
replaced by “ The formulareferred to in subsection (1B)(a) is—".

In section KD 7A(3), the words before the formula are
replaced by “ The formulareferred to in subsection (1B)(b) is—".

Subsections (1) to (5) apply for the 200809 and later income
years.
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Struck out (majority)

92  Determination of amount of credit in certain cases

In section LB 1(1),—

(& in paragraph (c), “so calculated” is replaced by “so
calculated (section MZ 12 (Determination of credit: modi-
fying maximum ratios) modifies this paragraph)”.

(b) in paragraph (d), “so calculated” is replaced by “so
calculated (section MZ 12 modifies this paragraph)”.

(c) inparagraph (e), “subsection (5)” is replaced by “sub-
section (5) (section MZ 12 modifies this paragraph)” .

L ]
New (majority)

| |

92  Determination of amount of credit in certain cases

In section LB 1(1),—

(@ in paragraph (c), “so calculated” is replaced by “so
calculated (section MZ 15 (Determination of credit: modi-
fying maximum ratios) modifies this paragraph)”.

(b) in paragraph (d), “so calculated” is replaced by “so
calculated (section Mz 15 modifies this paragraph)”.

() inparagraph (e), “subsection (5)” is replaced by “sub-
section (5) (section MZ 15 modifies this paragraph)” .

|

93 Credit of tax for imputation credit

(1) Insection LB 2(2), “income year” is replaced by “income
year (section [MZ 13T 1TMZ 16 (Credit of tax for imputation
credits and dividend withholding payment credits: modifying
amount) modifies this subsection)”.

Struck out (majority)

| 1

(2) After section LB 2(7), the following is inserted:

“(8) Anamount is treated as if it were assessable income for the

purpose of determining a taxpayer’s entitlement to a credit
under this section if the amount would but for section EX 47
be assessable income of the taxpayer from an attributing

interest in a foreign investment fund.”
]
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New (majority)

)
“(8)

After section LB 2(7), the following is inserted:

An amount is treated as if it were assessable income for the
purpose of determining a taxpayer’s entitlement to a credit
under this section if the amount would but for section EX 47
be assessable income of the taxpayer from an interest in an
attributing interest in a foreign investment fund.”

94

New section LB 3 inserted
After section LB 2, the following is inserted:

“LB 3 Credit of retirement scheme contribution withholding

“(1)

“(2

tax for imputation credit

If a retirement scheme contributor attaches an imputation

credit to a retirement scheme contribution for a person in an

income year, the retirement scheme contributor isentitled to a

credit of retirement scheme contribution withholding tax

equal to the lesser of the following amounts:

“(a) the amount of the imputation credit:

“(b) the liability of the retirement scheme contributor for
retirement scheme contribution withholding tax on the
retirement scheme contribution.

If the amount of the imputation credit exceeds the liability of
the retirement scheme contributor for retirement scheme con-
tribution withholding tax on the retirement scheme
contribution,—

“(a) the amount of the excess is treated as an imputation
credit attached to a distribution from the retirement
scheme contributor to the person; and

“(b) the person responsible for withholding the retirement
scheme contribution withholding tax must, within 30
days of the contribution, give a notice to the person
showing the amount of the excess credit.”
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Struck out (majority)
1 1
95 New sectionsLD 1B and LD 1C inserted

“(1)

“(2)

“(3)

“(4)

After section LD 1, the following is inserted:

“LD 1B Tax deductions from certain accident compensation
payments: credit allowed to caregiver
This section applies if—

“(a

“(b)

a claimant under the Injury Prevention, Rehabilitation,

and Compensation Act 2001—

“(i) ispaid an amount under section 81(1)(b) of that
Act for a period; and

“(ii) pays a caregiver for providing attendant care to
them for the period; or

the Accident Compensation Corporation pays a

caregiver, on behalf of a clamant, an amount under

section 81(1)(b) of that Act for a period, for providing

attendant care to the claimant.

The caregiver is alowed a credit against the caregiver's
income tax liability for the tax year corresponding to the
caregiver's income year that includes the period.

The amount of the credit allowed under subsection (2) is calcu-
lated using the following formula:

amount received x tax rate
1 - tax rate.

In the formula,—

“(a)

“(b)

amount received isthe amount paid to the caregiver for
providing attendant care to the claimant for the period,
to the extent to which the amount is equal to or lessthan
the amount paid for the period, after any deduction of
tax under this Act, described in subsection (1)(a)(i) or (b):
tax rate is the rate at which tax is deducted from the
amount paid under section 81(1)(b) of the Injury Pre-
vention, Rehabilitation, and Compensation Act 2001.
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Struck out (majority)

“LD 1C Tax deductions from certain accident compensation
payments: credit allowed to claimant
“(1) This section applies if—

“(2

“(3)

“(a)

“(b)
“(0)

a claimant under the Injury Prevention, Rehabilitation,
and Compensation Act 2001 is paid an amount under
section 81(1)(b) of that Act for a period; and

the claimant pays a caregiver for providing attendant
care to them for the period; and

for the period, the amount paid to the caregiver,
described in paragraph (b), is |ess than the amount paid to
the claimant, after any deduction of tax under this Act,
described in paragraph (a).

The tax credits under section LD 1(2) for the tax deductions
relating to the amount are limited to the amount calculated
using the following formula:

amount paid x tax rate

total tax deductions - 1 - tax rae.

In the formula,—

“(a

“(b)
“(0)

total tax deductions is the total deductions of tax for
the amount paid to the claimant under section 81(1)(b)
of the Injury Prevention, Rehabilitation, and Compen-
sation Act 2001 for the period:

amount paid is the amount paid to the caregiver,
described in subsections (1)(b) and (c):

tax rate is the rate at which tax is deducted from the
amount paid to the claimant under section 81(1)(b) of
the Injury Prevention, Rehabilitation, and Compensa-

tion Act 2001.”
[
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New (majority)

[
95 New sectionsLD 1B and LD 1C inserted
After section LD 1, the following is inserted:

“LD 1B Tax deductions from certain accident compensation
payments: credit allowed to provider

“(1) This section appliesif—
“(@ aclamant under the Injury Prevention, Rehabilitation,

and Compensation Act 2001—

“(i) ispad apersona service rehabilitation payment
for the claimant for a period, for a key aspect of
social rehabilitation referred to in the definition
of personal service rehabilitation payment in
section OB 1 (the key aspect of social rehabili-
tation); and

“(ii) paysanother person for providing akey aspect of
socia rehabilitation to the claimant for a period;
or

“(b) the Accident Compensation Corporation pays another
person a personal service rehabilitation payment for the
claimant for a period, for providing a key aspect of
socia rehabilitation to the claimant for the period.

“(2) The person (the provider) is allowed a credit against the
provider’s income tax liability for the tax year corresponding
to the provider’s income year that includes the period.
“(3) The amount of the credit allowed under subsection (2) is calcu-
lated using the following formula:
amount received x tax rate
1 - tax rate.

“(4) Inthe formula,—

“(a) amount received isthe amount paid to the provider for
providing a key aspect of socia rehabilitation to the
clamant for the period, to the extent to which the
amount is equal to or less than the amount of the per-
sonal service rehabilitation payment for a key aspect of
socia rehabilitation for the claimant for the period, after
any deduction of tax under this Act:

| |
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“(b)

|
tax rate is the rate at which tax is deducted from a
personal service rehabilitation payment for akey aspect
of socia rehabilitation for the period.

“LD 1C Tax deductions from certain accident compensation
payments: credit allowed to claimant
“(1) This section applies if—

“(2

“(3)

“(a)

“(b)

“(0)

a claimant under the Injury Prevention, Rehabilitation,
and Compensation Act 2001 is paid a personal service
rehabilitation payment for the claimant for a period, for
a key aspect of social rehabilitation referred to in the
definition of personal servicerehabilitation payment
in section OB 1 (the key aspect of social rehabilita-
tion); and

the claimant pays another person (the provider) for
providing a key aspect of socia rehabilitation to the
clamant for the period; and

the amount paid to the provider is less than the amount
of personal service rehabilitation payment for the
claimant for the period, after any deduction of tax under
this Act.

The tax credits under section LD 1(2) for the tax deductions
relating to the amount are limited to the amount calculated
using the following formula:

amount paid x tax rate

total tax deductions - 1 - tax rae.

In the formula,—

“(a

“(b)
“(0)

total tax deductionsisthetotal of deductions of tax for
the personal service rehabilitation payment paid to the
claimant for the period:
amount paid is the amount paid to the provider,
described in subsections (1)(b) and (c):
tax rate is the rate at which tax is deducted from the
personal service rehabilitation payment paid to the
clamant for the period.”

|
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96

New section LD 4 inserted
After section LD 3A, the following is inserted:

“LD 4 Credit of retirement scheme contribution withholding

“(1)

“(2)

97

tax for Maori authority credit

If aretirement scheme contributor attaches a Maori authority

credit to a retirement scheme contribution for a person in an

income year, the retirement scheme contributor is entitled to a

credit of retirement scheme contribution withholding tax

equal to the lesser of the following amounts:

“(@) the amount of the Maori authority credit:

“(b) the liability of the retirement scheme contributor for
retirement scheme contribution withholding tax on the
retirement scheme contribution.

If the amount of the Maori authority credit exceeds the liabil-
ity of the retirement scheme contributor for retirement scheme
contribution withholding tax on the retirement scheme
contribution,—

“(@) theamount of the excessistreated asaMaori authority
credit attached to a taxable Maori authority distribution
from the retirement scheme contributor to the person;
and

“(b) the person responsible for withholding the retirement
scheme contribution withholding tax must within 30
days of the contribution give a notice to the person
showing the amount of the excess credit.”

Credit of tax for dividend withholding payment credit in
hands of shareholder

In section LD 8(1)(a), ““in assessable income” is replaced by
“in assessable income (section CMZ 13T TMZ 16 (Credit of tax
for imputation credits and dividend withholding payment
credits: modifying amount) modifies this paragraph)”.

New (majority)

97B
D
L

New section LD 12 added
After section LD 11, the following is added:
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“LD 12 Credit for retirement scheme contribution

“(1)

“(2)

“(3)

“(4)

“(59)

withholding tax if retirement scheme contribution not

excluded income

This section applies for a taxpayer and a tax year if the

taxpayer—

“(a) derivesincome as aretirement scheme contribution for
a period in the corresponding income year; and

“(b) the retirement scheme contributor pays an amount of
retirement scheme contribution withholding tax under
subpart NEB in relation to the retirement scheme contri-
bution; and

“(c) the income is not excluded income of the taxpayer
under section CX 42B.

If the taxpayer is a New Zealand resident, the taxpayer is
entitled to a credit of tax against the taxpayer’s income tax
liability for the tax year equal to the amount paid as retirement
scheme contribution withholding tax.

If the taxpayer is a non-resident and subsection (4) does not
apply, the taxpayer is entitled to a credit of tax against the
taxpayer’s income tax liability for the tax year equal to any
amount by which the amount paid as retirement scheme con-
tribution withholding tax exceeds the amount treated under
section NG 16 as being non-resident withholding tax paid in
relation to the retirement scheme contribution.

If the taxpayer is a non-resident and the retirement scheme
contribution is a taxable Maori authority distribution, the tax-
payer is entitled to a credit of tax against the taxpayer's
income tax liability for the tax year equal to the amount paid
as retirement scheme contribution withholding tax in relation
to the retirement scheme contribution.

For the purposes of section BC 10(2)(a) and (b), if ataxpayer
has surplus credits from atax credit under this section for the
tax year, the Commissioner must—
“(@ first, usethe tax credit to satisfy the taxpayer’s income
tax liability for atax year before the tax year:
|
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New (majority)

|
second, use the tax credit to satisfy the taxpayer's
income tax liability for a tax year after the tax year,
applying this paragraph to tax yearsin numerical order:
third, usethetax credit to pay the taxpayer’ s provisional
tax for atax year after the tax year, applying this para-
graph to tax years in numerical order:
fourth, use the tax credit to pay an amount that is pay-
able by the taxpayer under an Inland Revenue Act:
fifth, treat the tax credit as tax paid in excess and
refundable or transferable to the extent that section MD
1 and Part 10B of the Tax Administration Act 1994

apply.”

Part 1.¢l 978

[
“(b)
“(c)
“(d)
“(e)

|

98

1

2

Creditsin respect of dividends to non-resident investors
In section LE 2(2), in the formula, “67/120” is replaced by
“7/10”.

The following is added to section LE 2:

“(13) Section [MZ 14 Mz 17 |Credits for non-resident investors)
modifies subsections (2), (9) and (10).”

(3) Subsection (1) applies for the 2008-09 and later income years.
99  Special rulesfor holding companies
In section LE 3(6), in item T, “income year” is replaced by
“income year (section [(MZ 14 (TIMZ 17 {(Credits for non-resi-
dent investors) modifies thisitem”.
Struck out (majority)
1 1
100 New subpart LH inserted
(1) After subpart LG, the following is inserted:
L ]
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“ Subpart LH—Business expenditure tax credits

“LH 1 Tax credit relating to expenditure for research and
development

“Tax credit

“(1) A personhasatax credit for atax year under this section if the
person is eligible under section LH 2(1) and meets the require-
ments of section LH 2(2) for the corresponding income year.

“Amount of tax credit
“(2) The amount of the tax credit is given by section LH 3.

“Depreciation loss

“(3) Section LH 10 provides special rules for determining the depre-
ciation loss some persons have for the purposes of this
subpart.

“ Administration requirements

“(4) Despite subsection (1), a person does not have atax credit for a
tax year under this section unless they have complied with
section 68D or 68E Of the Tax Administration Act 1994.

“Treatment of tax credit in core provisions. tax paid or tax
withheld

“(5) For the purposes of sections BC 9 and BC 10, the person’ stax
credit under this section istreated asacredit for tax paid or tax
withheld.

“Dealing with surplus credits

“(6) For the purposes of sections BC 10(2)(a) and (b), if the person
has surplus credits from atax credit under this section for the
tax year, the Commissioner must—

“(@) first, usethetax credit to satisfy the person’ sincome tax
liability for atax year that is before the tax year:

“(b) second, usethetax credit to satisfy the person’sincome
tax liability for a tax year that is after the tax year,
applying this paragraph to tax yearsin numerical order:

L ]
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Struck out (majority)
I 1

“(c) third, to pay the person’s provisional tax for atax year
that is after the tax year, applying this paragraph to tax
years in numerical order:

“(d) fourth, pay an amount that is payable by the person
under an Inland Revenue Act:

“(e) fifth, treat the tax credit as tax paid in excess, and
refundabl e or transferabl e to the extent to which section
MD 1 and Part 10B of the Tax Administration Act 1994

apply.

“Defined in this Act: corresponding income year, depreciation loss, income tax
liahility, surplus credit, tax, tax year

“LH 2 Expenditure by person for purposes of research and
development
“Eligible person
“(1) A personiseligiblefor atax credit at atimein an income year
if, a the time,—
“(@) the person—
“(i) carries on a business in New Zealand through a
fixed establishment in New Zealand:
“(il) isanindustry research co-operative; and
“(b) the person is not—
“(i) aCrown Research Ingtitute, atertiary institution,
or adistrict health board:
“(i1) controlled by entitiesreferred to in subparagraph (i):
“(iii) an associate under section OD 8(3) of an entity
referred to in subparagraph (i).

“Requirements for tax credit

“(2) A person has atax credit for atax year if—
“(a) the person carries on research and development activi-
ties related to—

“(i) the person’s business, if subparagraph (ii) does not
apply:

“(ii) the businesses of persons who are industry mem-
bers under section LH 8, if the personisan industry
research co-operative; and

L ]
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“(b)

“(c)

“(d)

“(e)

“(f)

the person—

“(i) controls the research and development activities,
and

“(ii) bears the financial and technical risk of the
research and development activities; and

“(iii) ownstheresults of the research and devel opment
activities, if any; and

inaperiod in the corresponding income year, the person

is eligible for atax credit and has—

“(i) expenditure on the research and development
activities:

“(i1) an amount of depreciation loss for depreciable
property used in the research and development
activities; and

the expenditure or the amount of depreciation loss—

“(i) isof akind listed in section LH 6(1); and

“(i) isnot of akind listed in section LH 6(2); and

the expenditure or the amount of depreciation loss—

“(i) is a deduction of the person alocated to the
corresponding income year:

“(ii) would be a deduction of the person allocated to
the corresponding income year if the person
derived income other than exempt income:

“(iil) is expenditure subject to the capital limitation
that is incurred by the person in developing
depreciable property and would be adeduction of
the person allocated to the corresponding income
year if section DB 26(1) (Research or develop-
ment) applied; and

the amount of the expenditure or depreciation loss that

under subsection (3) may contribute to the person’s tax

credit meets the requirements of subsection (4).
]
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Struck out (majority)

“(3)

“(4)

“(59)

1
“ Amount of expenditure or depreciation loss contributing to
tax credit

The amount of expenditure or depreciation loss that may
contribute to the person’s tax credit for the tax year is deter-
mined by the amount (the eligible amount) of the expenditure
or depreciation loss that—
“(a meets the requirements of subsection (2)(d) and (e); and
“(b) affects the person’s net income or net loss for the tax
year after allowing for adjustments under subpart CH
(Adjustments) other than adjustments under section CH
1 (Adjustment for closing values of trading stock, live-
stock, and excepted financial arrangements) if the
expenditure or amount of depreciation loss is incurred
on an item and the item is processed or transformed into
productsin the research and devel opment activities; and
“(c) meetsthe requirements of section LH 9, if the expenditure
or amount of depreciation loss relates to internal
software development.

“Minimum amount of eligible amounts

For the person to have a tax credit for the tax year for an

eligible amount, the eligible anount must be—

“(a) apayment to a listed research provider not associated
with the person:

“(b) part of atotal amount of eligible amountsfor the corres-
ponding income year equal to or more than the amount
calculated using the formula—

days
$20, OOO X WS

“Definition of items in formula

In the formula,—

“(@) daysisthenumber of daysin the correspondingincome
year for which the person is éligible for a tax credit:

“(b) year daysis the number of days in the corresponding

income year.
]
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Struck out (majority)

“(6)

“Partnership carrying on research and development

activities

If persons carry on research and development activities as

partners in a partnership, the partnership is treated for the

purposes of subsections (1), (2)(a)(i), and (4) as an entity carrying

on the research and development activities.

“Defined in this Act; associated person, business, corresponding income year,
Crown Research Ingtitute, deduction, depreciable property, depreciation loss,
district health board, exempt income, industry research co-operative, listed

research provider, research and development activities, tax year, tertiary
institution

“LH 3 Amount of tax credit

“(D)

“(2)

“Formula

The amount of the tax credit under section LH 1 corresponding
to an amount of expenditure or depreciation loss for research
and development activities of a person is calculated for a tax
year using the following formula:

0.15 x eligible amount.

“Eligible amount
Eligible amount is the eligible amount under section LH 2 of
the expenditure or depreciation loss for the tax year.

“ Defined in this Act: depreciation loss, research and development activities, tax
year

“LH 4 Research and development activities and related terms

“(1)

“Research and development activities

Resear ch and development activities of a person are—
“(a) systematic, investigative, and experimental activities
that seek to resolve scientific or technological uncer-
tainty or that involve an appreciable element of novelty
and that are carried on for the purposes of—
“(i) acquiring new knowledge:
“(ii) creating new or improved materials, products,

devices, processes, or services:
]
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Struck out (majority)

“(2

“(3)

“(4)

“(59)

1

“(b) other activities that are commensurate with, required

for, and integral to, the carrying on of the activities
referred to in paragraph (a).

“ Systematic, investigative, and experimental activities
Systematic, investigative, and experimental activities of a
person are activities that are—

“(a) planned activities directed towards a particular purpose
and following a logical progression of work involving
hypothesis, experiment, observation, and evaluation;
and

“(b) not excluded by section LH 5.

“ Sientific or technological uncertainty

Scientific or technological uncertainty means uncertainty
concerning the scientific or technological possibility of a
thing, or the achievement of the thing in practice, created by
an absence of relevant knowledge from the knowledge that is
publicly available or deducible by a competent professional
working in the field.

“Novelty

In this subpart, novelty means a development of technology
or a new use of existing technology, by comparison with the
knowledge of the technology that is publicly available on a
reasonably accessible worldwide basis.

“Technology

In this subpart, technology is the practical application of
scientific principles and knowledge.
“Defined in this Act: novelty, research and development activities, scientific or

technological uncertainty, systematic, investigative, and experimental activities,
technology

“LH 5 Activities excluded from being systematic,

investigative, and experimental activities
The following activities are not systematic, investigative, and
experimental activities:

]
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“(a
“(b)
“(0)
“(d)
“(e)

“(f)
“(9)

“(h)

“ (i)
“()

“(K)

1
prospecting for, exploring for, drilling for, or produc-
ing, minerals, petroleum, natural gas, or geothermal
energy:
research in socia sciences, arts, or humanities:
market research, market testing, market development,
or sales promotion (including consumer surveys):
quality control or routine testing of materials, products,
devices, processes, or services:
making cosmetic or stylistic changes to materials, pro-
ducts, devices, processes, or services:
routine collection of information:
commercial, legal, and administrative aspects of patent-
ing, licensing, or other activities:
activitiesinvolved in complying with statutory require-
ments or standards:
management studies or efficiency surveys.
the reproduction of acommercial product or process by
a physical examination of an existing system or from
plans, blueprints, detailed specifications, or publicly
available information:
pre-production activities, such as demonstration of
commercial viability, tooling-up, and trial runs.

“LH 6 Eligibility of types of expenditure and depreciation loss
“Eligible types of expenditure and depreciation loss

“(1) In order to give rise to a tax credit under section LH 1 for a
person for research and development activities of the person,
expenditure or depreciation loss must be 1 or more of the
following:

“(a

“(b)

salary, wages, allowances, bonuses, commissions, extra
salary, overtime, holiday pay, and long service pay of
an employee, for time in which the employee conducts
the research and development activities:

depreciation losses for property, to the extent to which
the property is used or available for use in conducting

the research and development activities, that is—
]
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“(0)

“(d)

“(e)

“(f)
“(9)

“(h)

1
“(i) used wholly or mainly in conducting the research
and development activities; and
“(ii) not in a pool with other depreciable property, or
in apool of depreciable property used wholly in
conducting research and development activities:
expenditure on employee training, recruitment, reloca
tion, and travel, to the extent to which it is incurred
directly for the research and development activities:
expenditure on materialsincorporated into atrial model
or preliminary version of a product or plant in the
research and development activities:
expenditure relating to administration, personnel,
repairs and maintenance, cleaning and security, rates,
utilities, insurance and leasing of buildings, plant, or
equipment, to the extent to which the expenditure is
incurred for the research and development activities:
expenditure on items consumed in the research and
development activities:
the amount by which expenditure on items processed or
transformed into products in the research and develop-
ment activities exceeds the amount of—
“(i) the sale proceeds of the products sold other than
to an associated person:
“(i1) the market value of the products not sold or sold
to an associated person:
payments to another person for conducting the research
and development activities performed on behalf of the
person.

“ Excluded types of expenditure and depreciation loss

“(2) Thefollowing expenditure and depreciation losses do not give
riseto atax credit under section LH 1 for atax year for a person
for research and development activities of the person:

“(a)
“(b)

expenditure under a financia arrangement:
an amount of depreciation loss under section EE 11(3)
to (5) (Caculation rule: income year in which item

disposed of) or section EE 32 (Items no longer used):
]
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“(0)

“(d)

“(e)
“(f)

“(9)

“(h)

“(0)

“0)

1
expenditure on property or services, other than aright to
use property, purchased directly or indirectly by the
person (the purchaser) from an associated person (an
associate), to the extent to which the amount exceeds
the amount of expenditure or depreciation |oss—

“(i) meeting the requirements of section LH 2(2)(d) and
(e); and
“(i1) incurred by an associate in obtaining the goods or
services from a person who is not associated with
the associate or the purchaser and does not obtain
the property or services from a person associated
with the associate or the purchaser:
expenditure on aright to use property of an associated
person, to the extent to which the amount exceeds the
market value of the right:
an amount of depreciation loss for depreciable property
created by the research and development activities:
an amount of depreciation loss for depreciable property
purchased by the person from an associated person, to
the extent to which the depreciation loss arises from an
excess of the purchase price over the adjusted tax value
of the property for the associated person at the time:
expenditure or an amount of depreciation loss incurred
in purchasing, leasing, or obtaining a right to use core
technology:
expenditure or an amount of depreciation loss incurred
in internal software development to the extent to which
it exceeds the eligible amount for the person under
section LH 9:
expenditure or an amount of depreciation loss incurred
in research and development activities performed
outside New Zealand other than as part of a research
and development project:
expenditure or an amount of depreciation loss, allocated
to the corresponding income year, incurred in research
and development activities conducted outside New
Zedland as part of aresearch and development project,

to the extent to which the expenditure or depreciation
]
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“(3)

“(K)

“(1)

“(m)

“(n)

“(0)

“(p)

1
loss exceeds one-tenth of the eligible amount under
section LH 2 of the expenditure or depreciation loss for
the tax year, alocated to the corresponding income
year, incurred on research and development activities
conducted in New Zealand as part of the research and
development project:
expenditure or an amount of depreciation loss in rela
tion to which a grant is provided to the person by a
public authority or local authority:
expenditure or an amount of depreciation loss met from
funds that, as a condition of a grant to the person by a
public authority or local authority, are required to be
provided or paid to the person or contributed by the
person:
donations:
professional fees incurred in determining whether
activities are research and development activities or
whether the person or expenditure is eligible:
expenditure or an amount of depreciation loss incurred
in purchasing, leasing, or obtaining aright to use intan-
gible property:
expenditure or an amount of depreciation loss of an
industry research co-operative that is funded by a per-
son who is not eligible under section LH 2(1)(a)(i) or (b) for a
tax credit.

“Meaning of core technology

For research and development activities of a person, core
technology is knowledge or anything produced by the appli-
cation of knowledge that is—

“(a)

“(b)
“(0)

a product of activities of which the research and
development activities are an extension, continuation,
development, or completion:

the basis for new knowledge that is to be obtained as a
purpose of the research and development activities:
the basis for new or improved materias, products,
devices, processes, or services, that are to be created as

a purpose of the research and development activities.
]
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“Meaning of research and development project

“(4) For a person, research and development project means a
process—

“(a)
“(b)
“(0)
“(d)
“(e)

consisting of co-ordinated research and development
activities controlled by the person; and

having start and finish dates; and

undertaken collectively to achieve a specified objective
within constraints of time, cost, and other resources,
and

of which the person bears the financial and technical
risk and owns the results, if any; and

for which the person incurs on research and develop-
ment activities conducted in New Zealand more than
half of the total amount of expenditure and depreciation
loss that would be an eligible amount under section LH 2B
in the absence of subsection (2)(j).

“ Defined in this Act: associated person, core technology, corresponding income
year, depreciable property, depreciation loss, employee, interest, local authority,
pool, public authority, research and devel opment activities, research and devel op-
ment project, tax year

“LH 7 Listed research providers
“Application to be listed research provider

“(1) A person (the applicant) may apply to be a listed research
provider by giving notice to the Commissioner that the
applicant—

“(a
“(b)
“(©
“(d)

“(e)

is capable of carrying out research and development
activities on behalf of other persons; and
hasin New Zealand the facilities needed to carry out the
research and development activities; and
will charge market prices for carrying out the research
and development activities; and
will be available to carry out research and development
activities on behalf of persons not associated with the
applicant; and
will keep records sufficient to show—
“(i) whether the applicant is complying with the
requirements of paragraphs (a) to (d); and
]
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“(2

“(3)

“(4)

“(9)

1

“(ii) the amounts derived and incurred by the appli-

cant in carrying out research and devel opment
activities on behalf of other persons.

“Listing of applicant
The Commissioner may list an applicant as a listed research

provider if the Commissioner is satisfied that the applicant
meets the requirements of subsection (1)(a) and (b).

“Period of listing

A person listed under subsection (2) continues to be a listed
research provider until the person is removed from the list—
“(@) under subsection (4), following a request by the person:
“(b) under subsection (5), by a notice of the Commissioner.

“Application by listed research provider to be removed
fromlist

If alisted research provider gives notice to the Commissioner

that the person wishes to be removed from the list of listed

research providers, the person is removed from the list from

the later of the following:

“(a) the date specified in the notice:

“(b) the date on which the Commissioner receives the
notice.

“Commissioner may remove person from list of listed
research providers

If the Commissioner is satisfied that a person is not meeting
the requirements of subsection (1)(a) to (e), the Commissioner
may give the person a notice that the person is not a listed
research provider and the person isremoved from thelist from
the later of the following:

“(a) the date specified in the Commissioner’s notice:

“(b) the date 1 month after the date of the notice.

“ Defined in this Act: associated person, Commissioner, listed research provider,
notice, research and development activities
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“LH 8 Industry research co-operatives

An industry research co-operative is a person who carries
on research and development activities mainly on behalf of
other persons (the industry members), each of whom—
“(@) carriesonabusiness activity in New Zealand through a
fixed establishment in New Zealand; and
“(b) would be éligible for atax credit under section LH 1 if—
“(i) the person carried on the research and develop-
ment activities, and
“(ii) section LH 2(4) did not apply; and
“(c) contributesto the financing of the research and devel op-
ment activities by payments made—
“(i) to theindustry research co-operative:
“(ii) as alevy imposed under section 4 of the Com-
modity Levies Act 1990.

“Defined in this Act: business, industry research co-operative, research and
development activities

“LH 9 Limitson eligible amount for internal software

“(1)

“(2)

development
“When this section applies

This section applies for a person (the developer) and an
income year of the person (the developer’s year) if, in the
absence of this section, the person would have under section LH
2 for the income year an eligible amount of expenditure or
depreciation loss relating to internal software development.

“Eligible amount for developer’s year

A developer has for the developer’s year an eligible amount

under section LH 2 equal to—

“(a) the amount given by subsection (3) for the developer's
year, if the developer has no associated internal
software developer in the developer’s year; or

“(b) the amount given by subsection (6) for the developer’s
year, if—

]
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“(3)

“(4)

1
“(i) the developer has throughout the developer’'s
year an associated internal software developer
with the same income year as the developer; and
“(ii) paragraph (c) does not apply; or
“(c) the amount given by subsection (12) or (13) for the devel-
oper’s year, if the developer has throughout the devel-
oper’s year an associated internal software developer
with an income year that is different from the devel-
oper’s income year; or
“(d) thetotal of amounts given by subsection (3), (6), (12), or (13)
for each of the periods making up the developer’ s year,
if paragraphs (a) to (c) do not apply.

“Developer having no associated internal software
developer for period

If adeveloper has no associated internal software developer in

a period that is part or al of the developer’s year, the devel-

oper has for the period an eligible amount under section LH 2

equal to the smaller of—

“(a) the eligible amount that the person would have for the
period in the absence of this section:

“(b) the amount for the period calculated using the
formula—

limit x S _

year days.

“Definition of items in formula

In the formula in subsection (3)(b),—
“(@ limit is an amount equal to—
“(i) $2,000,000, if subparagraph (ii) does not apply; or
“(ii) a greater amount determined by the Minister
under subsection (15):
“(b) daysisthe number of days in the period:
“(c) year daysisthe number of daysin the tax year corres-

ponding to the developer’s year.
]
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“(5)

“(6)

‘)

“(8)

1
“Developer having associated internal software devel oper
with same income year for period

Subsection (6) applies to a developer if, throughout a period
that is part or al of the developer’ s year, the developer has an
associated internal software developer with the same income
year as the developer and has no associated internal software
developer with a different income year.

“Eligible amount

The developer has an eligible amount under section LH 2 for the

period equal to the smallest of—

“(a) the eligible amount under section LH 2 that the devel oper
would have for the period in the absence of this section:

“(b) the amount calculated in subsection (7) for the developer
for the period:

“(c) thepart, alocated by theinternal software devel opment
group to the developer, of the amount given by sub-
section (9) as being available for alocation by the inter-
nal software development group for the tax year.

“Maximum amount for developer for period

The amount referred to in subsection (6)(b) as the amount for the
developer for the period is the amount calculated using the
formula—

limit x ﬂ
year days.

“Definition of items in formula

In the formula in subsection (7),—
“(@ limit is an amount equal to—
“(i) $2,000,000, if subparagraph (ii) does not apply; or
“(ii) a greater amount determined by the Minister
under subsection (15):
“(b) daysisthe number of days in the period:
“(c) year daysisthe number of daysin the tax year corres-

ponding to the developer’s year.
]
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“ Amount available for allocation by internal software
development group

“(9) Theamount referred to in subsection (6)(c) that may be allocated
by theinternal software development group to members of the
group for the tax year corresponding to the developer’ syear is
the lesser of —

“(a) thetotal of the eligible amountsthat the members of the
group would have in the absence of this section for
income years corresponding to the tax year:

“(b) the amount for the tax year calculated using the
formula—

_ days

group limit x year days.

“Definition of items in formula

“(20) In the formula in subsection (9)(h),—

“(@ group limit is an amount equal to—

“(i) $2,000,000, if subparagraph (ii) does not apply; or
“(ii) a greater amount determined by the Minister
under subsection (15):

“(b) daysisthe number of days in the tax year correspond-
ing to the developer’ syear for which there are 2 or more
members of the internal software development group:

“(c) year daysisthe number of daysin the tax year corres-
ponding to the developer’s year.

“Developer having associated internal software developer
with different income year

“(11) Subsection (12) or (13) applies to a developer if, throughout a
period that is part or all of the developer’s year, a developer
has an associated internal software developer with a different
income year from the developer.

“Eligible amount for period less than year

“(12) If the period is less than the developer’s year, the developer

has an eligible amount under section LH 2 equal to zero.
L ]
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“Eligible amount for period of developer’s year

“(13) If the period is the developer’'s year, the developer has an

eligible amount under section LH 2 for the corresponding tax

year equal to the lesser of—

“(a@) theeligible amount under section LH 2 that the devel oper
would have for the period in the absence of this section:

“(b) the part, alocated by theinternal software devel opment
group to the developer, of the amount given by sub-
section (14) as being available for alocation by the
internal software development group for the tax year.

“ Amount available for allocation by internal software
development group

“(14) The amount referred to in subsection (13)(b) that may be allo-

cated by theinternal software development group to members

of the group for the tax year corresponding to the developer’s

year is the lesser of —

“(@) thetotal of the eligible amountsthat the members of the
group would have in the absence of this section for
income years corresponding to the tax year:

“(b) an amount equal to—

“(i) $2,000,000, if subparagraph (ii) does not apply; or
“(ii) a greater amount determined by the Minister
under subsection (15).

“Minister may determine amount of limit

“(15) The Minister may, by notice published in the Gazette, deter-

mine an amount of more than $2,000,000 to be appropriate for

the purposes of subsections (4)(a)(ii), (8)(a)(ii), (10)(a)(ii) and (14)(b)(ii)

for a person or internal software development group, who

need not be named in the notice, and an income year or period,
if the Minister is satisfied that—

“(@) the internal software development will be exploited
mainly for the benefit of the New Zealand economy;
and

“(b) New Zealand will derive a substantial net benefit from

the internal software devel opment; and
]
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1
“(c) the person or the internal software development con-
troller of the group has acommitment to retain the value
of their business in New Zealand.
“ Defined in this Act: associated internal software developer, depreciation loss,

income year, interna software development, internal software development con-
troller, internal software development group, Minister

“LH 10 Depreciation loss for depreciable property: some

“(D)

“(2

“(3)

special rules for tax credit
“When this section applies

This section applies to a person who owns an item of depre-
ciable property for which there has never been a deduction
allowed for depreciation loss under section DA 1 (Genera
permission), because the person derives exempt income.

“Depreciation loss for tax credit

For the purposes of calculating the amount of depreciation
loss the person has for the item under section EE 1(2) (What
this subpart does), the person is treated as:
“(@) acquiring the item on the later of the 2 following days:
“(i) thefirst day of the 2008-09 income year:
“(i1) the day on which they acquire the item; and
“(b) allowed a deduction for depreciation loss for the item,
for the income years ending after the relevant day on
which the person is treated as acquiring it under this
section.

“Market value and 20% loading

Anitem treated as acquired by a person under subsection (2)(a)(i)

iS treated as—

“(@ acquired for its market value; and

“(b) meeting the requirements in section EE 26(2)(b)(i) to
(iv) (Annual rate for item acquired in person’s 1995-96
or later income year) for using the 1.2 factor, unless the
item—
“(i) did not meet those requirements when, but for

subsection (2)(a)(i), the person acquired the item; or
]
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1
“(il) was acquired by the person, but for subsection
(2)(a)(i), before thefirst day of the 1995-96 income

year.

“No allowable deduction: general permission
Nothing in this section allows a deduction under section
DA 1.

“Defined in this Act: acquire, deduction, depreciable property, depreciation loss,
exempt income, income year, own

“LH 11 Definitions

In this subpart—

“associated internal softwar e developer, for apersonwhois

carrying on internal software development at a time, means

another person—

“(@ whoiscarrying oninternal software development at the
time; and

“(b) for whom the internal software development controller
is the same as the internal software development con-
troller of the person

“internal software development means the activity of
developing software, being an action to which paragraph (a) of
the definition in section LH 4(1) of research and development
activities applies, other than with the main purpose of sae,
rent, license, hire, or lease to 2 or more persons who are—
“(@) not associated with the person under section OD 8(3)
(Further definitions of associated persons); and
“(b) not associated with each other under section OD 8(3)

“internal software development controller, for a person

who is carrying on internal software development, means a

group of 1 or more persons—

“(@) having the power to govern, directly or indirectly, the
financial and operating policies of the person to obtain

benefits from the person’s activities; and
]
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1
“(b) having no other person or persons with the power to
govern, directly or indirectly, the financial and operat-
ing policies of the group to obtain benefits from the
group’s activities
“internal software development group, for an internal
software development controller (the controller) and a tax
year, means a group of entities of which each entity is a
member at atime, in the entity’s income year corresponding
to the tax year, when—
“(a@) thecontroller istheinterna software development con-
troller of the entity; and
“(b) theentity iscarrying oninternal software development;
and
“(c) theentity hasan associated internal software developer.
“ Defined in this Act: associated person, deduction, income year, internal software

development, internal software development controller, internal software
development group, research and development activities, tax year .

Subsection (1) applies for the 2008-09 and later income years.
]

New (majority)

100
D)

New subpart LH inserted
After subpart LG, the following is inserted:

“ Subpart LH—Business expenditure tax credits

“LH 1 Tax credit relating to expenditure for research and

“(1)

development
“Tax credit

A person has a tax credit for atax year (the credit tax year)

under this section if, for a period in the corresponding income

year, the person—

“(a) iseligible under section LH 2(1); and

“(b) performs research and development activities not on
another’ s behalf or has research and devel opment activ-
ities performed on the person’s behalf; and

“(c) meets the requirements of section LH 2(2); and
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“(2)

“(3)

“(4)

“(59)

“(6)

“(7)

|
“(d) hasan eligible amount under section LH 3 of expenditure
or depreciation loss that may contribute to the person’s

tax credit for the credit tax year.

“ Amount of tax credit
The amount of the tax credit is given by section LH 4.

“Eligible amount of expenditure or depreciation loss

The amount of expenditure or depreciation loss that may
contribute to the person’s tax credit for the credit tax year is
found under section LH 3 by reference to sections LH 5 to LH 12.

“Depreciation loss

Section LH 11 provides special rules for determining the depre-
ciation loss some persons have for the purposes of this
subpart.

“ Administration requirements

Despite subsection (1), a person does not have atax credit for a
tax year under this section unless they have complied with
section 63D or 68E Of the Tax Administration Act 1994.

“Treatment of tax credit in core provisions: tax paid or tax
withheld

For the purposes of sections BC 9 (Satisfaction of income tax
liability) and BC 10 (Surplus credits), the person’s tax credit
under this section is treated as a credit for tax paid or tax
withheld.

“Dealing with surplus credits

For the purposes of section BC 10(2)(a) and (b), if the person

has surplus credits from atax credit under this section for the
credit tax year, the Commissioner must—

“(@) first, usethetax credit to satisfy the person’ sincome tax

liability for atax year that is before the credit tax year:

|
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“(b) second, usethetax credit to satisfy the person’sincome
tax liability for atax year that is after the credit tax year,
applying this paragraph to tax yearsin numerical order:
“(c) third, use the tax credit to pay the person’s provisional
tax that is due for a tax year after the credit tax year,
applying this paragraph to tax yearsin numerical order:
“(d) fourth, use the tax credit to pay an amount that is due
and payable by the person under an Inland Revenue
Act:
“(e) fifth, treat the tax credit as tax paid in excess, and
refundable or transferabl e to the extent to which section
MD 1 (Refund of excess tax) and Part 10B of the Tax
Administration Act 1994 apply.

“ Defined in this Act: corresponding income year, depreciation loss, income tax
liahility, research and development activities, surplus credit, tax, tax year

“LH 2 Expenditure by person for purposes of research and
development
“Eligible person
“(1) A personiseligiblefor atax credit at atimein anincome year
if, at the time,—
“(@) the person—
“(i) carriesonabusinessin New Zealand asaresident
or through afixed establishment in New Zealand:
“(ii) isanindustry research co-operative; and
“(b) the person is not—
“(i) aCrown Research Institute, atertiary institution,
or adistrict health board:
“(ii) controlled by 1 or more entities referred to in
subparagraph (i):
“(iil) an associated person, under section OD 8(3)
(Further definitions of associated persons) other
than paragraph (c), of an entity referred to in
subparagraph (i).
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“(3)

“Requirements for tax credit

“(2) A person has atax credit for atax year if, for a period in the
corresponding income year,—

“(a)
“(b)

“(0)

“(d)

“(e)

the person is eligible for a tax credit; and

the person performs or has another person perform

research and development activities related to—

“(i) the business referred to in subsection (1)(a)(i) or an
intended business of the person, if subparagraph (ii)
does not apply:

“(ii) the businesses of persons who are industry mem-
bers under section LH 9, if the person is an industry
research co-operative; and

the person—

“(i) controls the research and development activities,
and

“(ii) bears the financial risk of the research and
development activities; and

“(iii) effectively owns the results of the research and
development activities, if any; and

the person is not performing, or having another person

perform, the research and development activities as a

person in partnership with an entity referred to in sub-

section (1)(b):

the person has an amount meeting the requirements in

section LH 3 of —

“(i) expenditure on the research and development
activities:

“(if) an amount of depreciation loss for depreciable
property used in the research and development
activities.

“Partnership performing research and devel opment
activities

If persons perform research and development activities in a
partnership, a partner is treated as meeting a requirement
under—
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“(4)

|
“(a) subsection (1)(a)(i) or (2)(b)(i) or section LH 3(4) if the partner-
ship, treated as an entity performing the research and
development activities, would meet the requirement:
“(b) subsection (2)(c) or section LH 7(4)(a) or (d) if—

“(i) the partnership, treated as an entity performing
the research and development activities, would
meet the requirement; and

“(ii) each partner is eligible for a tax credit under
subsection (1).

“Joint venture performing research and devel opment

activities

If persons perform research and development activities as

partners in a joint venture, a partner is treated as meeting a

requirement under subsection (2)(c) or section LH 7(4)(a) or (d) if the

joint venture, treated as an entity performing the research and

development activities, would meet the requirement.

“Defined in this Act: associated person, business, corresponding income year,
Crown Research Institute, depreciable property, depreciation loss, district health

board, industry research co-operative, research and development activities, tax
year, tertiary institution

“LH 3 Amount contributing to tax credit

“(1)

“ Amount of expenditure or depreciation loss contributing to
tax credit

The amount of expenditure or depreciation loss that may

contribute to the person’s tax credit for the tax year is deter-

mined by the amount (the eligible amount) that—

“(a@) islisted in section LH 7(1) and not listed in section LH 7(2);
and

“(b) if allocated as described by subsection (2), would be a
deduction affecting the person’s net income or net |oss,
or the net income or net |oss that the person would have
if the person derived income other than exempt income,
for—
“(i) thetax year:
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“(2)

“(3)

|
“(ii) an earlier tax year, if the amount was listed in
section LH 7(2)(k) for the income year correspond-
ing to the earlier tax year and for each later
income year before the corresponding income
year; and
“(c) meets the requirements of subsection (4); and
“(d) meets the requirements of section LH 10, if the expendi-
ture or amount of depreciation loss relates to internal
software development.

“ Allocations and adjustments for purposes of

subsection (1)(b)

For the purposes of subsection (1)(b), the alocation and effect of

an amount is determined as if—

“(a@) allocations under section EJ 21 (Allocation of deduc-
tions for research, development, and resulting market
development) were not allowed; and

“(b) adjustments required by subpart CH (Adjustments)
affecting the corresponding income year were applied,
other than adjustments referred to in paragraph (c); and

“(c) adjustments under section CH 1 (Adjustment for clos-
ing values of trading stock, livestock, and excepted
financial arrangements) were not applied for expendi-
ture or an amount of depreciation loss incurred in
acquiring or producing items that have a market value
after being subjected to a process or transformation as
part of research and development activities.

“Exception for certain expenditure subject to the capital

l[imitation

The requirements in subsection (1)(b) do not apply to an amount

of expenditure subject to the capital limitation if the

expenditure—

“(a@) isincurred in the corresponding income year; and

“(b) is not, or would not be if the person derived income
other than exempt income, a deduction of the person
under section DB 26 (Research or development); and

|
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“(4)

“(5)

|
“(c) isincurred in the intended development of depreciable
property that is—
“(i) intangible property:
“(ii) tangible property not intended for use other than
in the research and development activities.

“Minimum amount of eligible amounts

For the person to have a tax credit for the tax year for an

eligible amount, the eligible anount must be—

“(a) a payment under an agreement entered by the person
with an entity when the entity was a listed research
provider not associated with the person:

“(b) partof atotal amount of eligible amountsfor the corres-
ponding income year equal to or more than the amount
calculated using the formula—

days
$20, OOO X WS,

“Definition of items in formula

In the formula,—
“(@) daysisthenumber of daysin the corresponding income
year for which the person is digible for a tax credit:
“(b) year daysis the number of days in the corresponding
income year.
“Defined in this Act; associated person, capital limitation, corresponding income
year, deduction, depreciable property, depreciation loss, exempt income, income

year, industry research co-operative, listed research provider, net income, net loss,
research and development activities, tax year

“LH 4 Amount of tax credit

“(1)

“Formula
The amount of the tax credit under section LH 1 corresponding
to an amount of expenditure or depreciation loss for research
and development activities of a person is calculated for a tax
year using the following formula:

0.15 x eligible amount.
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“(2)

“Definition of item in formula

Eligible amount is the eligible amount under section LH 3 of
the expenditure or depreciation loss for the corresponding
income year.

“Defined in this Act: depreciation loss, research and development activities, tax
year

“LH 5 Research and development activities and related terms

“(1)

“(2

“(3)

“Research and development activities

Resear ch and development activities of a person are—

“(@) systematic, investigative, and experimental activities
that are performed for the purposes of acquiring new
knowledge or creating new or improved materials, pro-
ducts, devices, processes, or services and that—

“(i) areintended to achieve an advance in science or
technology by resolving scientific or technologi-
cal uncertainty:

“(ii) involve an appreciable element of novelty:

“(b) other activitiesthat are wholly or mainly for the purpose
of, required for, and integral to, the performing of activ-

ities referred to in paragraph (a).

“ Systematic, investigative, and experimental activities
Systematic, investigative, and experimental activities of a
person are activities that are—

“(@) planned activities directed towards a particular purpose
and following a logical progression of work involving
hypothesis, experiment, observation, and evaluation;
and

“(b) not excluded by section LH 6.

“ Scientific or technological uncertainty

Scientific or technological uncertainty means uncertainty
concerning the scientific or technological possibility of a
thing, or the achievement of the thing in practice, created by
an absence of relevant knowledge from the knowledge that is

|
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“(4)

“(59)

|
publicly available or deducible by a competent professional
working in the field.

“Novelty

In this subpart, novelty means a development of technology
or a new use of existing technology, by comparison with the
knowledge of the technology that is publicly available on a
reasonably accessible worldwide basis.

“Technology

In this subpart, technology is the practical application of
scientific principles and knowledge.
“Defined in this Act: novelty, research and development activities, scientific or

technological uncertainty, systematic, investigative, and experimental activities,
technology

“LH 6 Activities excluded from being systematic,

investigative, and experimental activities

The following activities are not systematic, investigative, and

experimental activities:

“(a) prospecting for, exploring for, or drilling for, minerals,
petroleum, natural gas, or geothermal energy:

“(b) research in social sciences, arts, or humanities:

“(c) market research, market testing, market development,
or sales promotion (including consumer surveys):

“(d) quality control or routine testing of materials, products,
devices, processes, or services:

“(e) making cosmetic or stylistic changes to materials, pro-
ducts, devices, processes, or services:

“(f) routine collection of information:

“(g) commercial, legal, and administrative aspects of patent-
ing, licensing, or other activities:

“(h) activitiesinvolved in complying with statutory require-
ments or standards:

“(i) management studies or efficiency surveys:

“(j) thereproduction of acommercia product or process by
a physical examination of an existing system or from

|

172

10

15

20

25

30



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 100

New (majority)

plans, blueprints, detailed specifications, or publicly
available information:

“(k) pre-production activities, such as demonstration of
commercia viability, tooling-up, and trial runs.

“LH 7 Eligibility of expenditure and depreciation loss
“Eligible expenditure and depreciation loss

In order to give rise to a tax credit under section LH 1 for a
person for research and development activities of the person,
expenditure or depreciation loss must be 1 or more of the

“(D)

following:

“(d) expenditure in relation to an employee that is—

“(1)
“ (i)

for aperiod during which the employee performs
the research and development activities; and
salary, wages, an allowance, a bonus, a commis-
sion, extra salary, overtime, holiday pay, long
service pay, afringe benefit, fringe benefit tax, a
superannuation contribution, specified superan-
nuation contribution tax, or an insurance pre-
mium paid on behalf of the employeethat isnot a
fringe benefit:

“(b) an amount of depreciation loss incurred in an income
year for property used in performing research and
development activities, if—

“ (1)

“ (i)

the property is not in a pool with other deprecia-
ble property, or isin a pool of depreciable prop-
erty used wholly in performing research and
development activities; and

for property produced by the research and
development activities, the property is produced
for a purpose other than use in the research and
development activities; and

“(ii) development costs of the property are not eligible

amounts under section LH 3:

“(c) expenditure on employee training, recruitment, reloca
tion, and travel, to the extent to which it is incurred
directly for the research and development activities:
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“(2)

|

“(d) expenditure on materialsincorporated into atrial model
or preliminary version of a product or plant in the
research and development activities:

“(e) expenditure on administration of internal business
activities, administration of employment-related mat-
ters, repairs and maintenance, cleaning, and security—
“(i) listed in paragraphs (a), (g), and (i); and
“(ii) to the extent to which the expenditure isincurred

directly for the research and development activi-
ties; and

“(ii1) not excluded by Order in Council under subsection
(5) from the application of this paragraph:

“(f) expenditure on rates, utilities, insurance of buildings,
plant, and equipment, or leasing of buildings, plant, and
equipment—

“(i) tothe extent to which the expenditure isincurred
directly for the research and development activi-
ties; and

“(ii) not excluded by Order in Council under subsection
(5) from the application of this paragraph:

“(g) expenditure on items consumed in the research and
development activities:

“(h) expenditure or an amount of depreciation loss incurred
in acquiring or producing items that have a market
value after being subjected to a process or transforma-
tion as part of research and development activities, to
the extent that the expenditure exceeds the amount of —
“(i) the sale proceeds of the items sold other than to

an associated person:

“(i1) the market value of the items not sold or sold to
an associated person:

“(i) payments for research and development activities per-
formed by another on behalf of the person.

“Excluded expenditure and depreciation loss

The following expenditure and depreciation losses do not give
rise to atax credit under section LH 1 for atax year for a person
for research and development activities of the person:

174

10

15

20

25

30

35



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 100

New (majority)

“(a)
“(b)

“(0)

“(d)

“(e)

“(f)

|
expenditure under a financia arrangement:

an amount of depreciation loss under section EE 11(3)

to (5) (Calculation rule: income year in which item

disposed of) or EE 32 (Items no longer used) for prop-
erty, except if the property is—

“(i) produced by the research and devel opment activ-
ities for a purpose other than use in the research
and development activities; and

“(ii) used wholly or mainly in the research and
development activities; and

“(iil) not used after the research and development
activities end:

expenditure on property or services, other than aright to

use property, purchased directly or indirectly by the

person (the purchaser) from an associated person (the

associate) who obtains the goods or services from a

person described in subparagraph (i), to the extent to

which the amount exceeds the amount of expenditure or
depreciation loss—

“(i) incurred by the associate in obtaining the goods
or services from a person who is not associated
with the associate or the purchaser and who does
not obtain the property or services from a person
associated with the associate or the purchaser;
and

“(ii) meeting the requirements of section LH 3(1)(a) and (h)
for the associate:

expenditure on aright to use property of an associated
person, to the extent to which the amount exceeds the
market value of the right:
an amount of depreciation loss for property, to the
extent that the amount exceeds the fractional part of the
total depreciation losses for the property for the income
year corresponding to the fractional part of the timein
the income year for which the property is used that is
time for which the property is used in performing the
research and development activities:

an amount of depreciation loss—
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“(9)

“(h)

“(0)

“0)

“(K)

|

“(i) for depreciable property purchased by the person
from an associated person who has used the
depreciable property in research and develop-
ment activities; and

“(ii) to the extent to which the depreciation loss arises
from an excess of the purchase price over the
adjusted tax value of the property for the associ-
ated person at the time of the purchase:

the part of expenditure or an amount of depreciation

loss, incurred in acquiring or producing items having a

market value after being subjected to a process or trans-

formation as part of research and development activi-
ties, that does not exceed the amount of—

“(i) the sale proceeds of the products sold other than
to an associated person:

“(ii) the market value of the products not sold or sold
to an associated person:

expenditure or an amount of depreciation loss incurred

in purchasing, leasing, or obtaining a right to use core

technology:

expenditure or an amount of depreciation loss incurred

in internal software development to the extent to which

it exceeds the eligible amount for the person under

section LH 10:

expenditure or an amount of depreciation loss incurred

in research and development activities performed

outside New Zealand other than as part of a research
and development project:

the amount of expenditure and depreciation loss

incurred in research and development activities per-

formed outside New Zealand as part of a research and
devel opment project—

“(i) that in the absence of this paragraph would be an
eligible amount under section LH 3 for the corres-
ponding income year or an earlier income year;
and

“(ii) to the extent to which the total amount meeting
the requirements of subparagraph (i) exceeds one-

|
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“(1)

“(m)

“(n)

“(0)
“(p)

“(9

“(n

|
tenth of thetotal of eligible amounts under section
LH 3 of the expenditure or depreciation loss
incurred in or before the corresponding income
year in research and development activities per-
formed in New Zealand as part of the research
and development project:
expenditure or an amount of depreciation loss in rela
tion to which a grant is provided to the person by a
public authority or local authority:
expenditure or an amount of depreciation loss met from
funds that, as a condition of a grant to the person by a
public authority or local authority, are required to be
provided or paid to the person or contributed by the
person:
expenditure or an amount of depreciation loss incurred
as a condition of a grant to another person by a public
authority or local authority:
donations:
professional fees incurred in determining whether
activities are research and development activities or
whether the person or expenditure is eligible:
expenditure or an amount of depreciation loss incurred
in purchasing, leasing, or obtaining aright to use intan-
gible property:
expenditure or an amount of depreciation loss of an
industry research co-operative that is funded by a per-
son who is not eligible under section LH 2(1)(a)(i) or (b) for a
tax credit.

“Meaning of core technology

For research and development activities of a person, core
technology is knowledge or anything produced by the appli-
cation of knowledge that is—

“(a

“(b)

a product of activities of which the research and
development activities are an extension, continuation,
development, or completion:
the basis for new knowledge that is to be obtained as a
purpose of the research and development activities:

|
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“(4)

“(59)

|
“(c) the basis for new or improved materials, products,
devices, processes, or services, that are to be created as

a purpose of the research and development activities.

“Meaning of research and development project

For a person, research and development project means a

process—

“(@) consisting of co-ordinated research and devel opment
activities controlled by the person; and

“(b) having start and finish dates; and

“(c) undertaken to achieve a specified objective within con-
straints of time, cost, and other resources; and

“(d) of which the person bears the financial risk and effec-
tively owns the results, if any; and

“(e) for which the person incurs on research and develop-
ment activities performed in New Zealand more than
half of the total amount of expenditure and depreciation
loss that would be an eligible amount under section LH 3
in the absence of subsection (2)(j) and (k).

“Order in Council for purpose of subsection (1)(e) and (f)

The Governor-General may make an Order in Council—

“(a) providing that a kind of expenditure, included in the
kinds of expenditure referred to in subsection (1)(e) and (f),
does not give rise to a tax credit under section LH 1 for
research and development activities of a person:

“(b) giving the date from which the exclusion applies.

“ Defined in this Act: associated person, capital limitation, core technology, corres-

ponding income year, depreciable property, depreciation loss, employee, goods,

interest, local authority, pool, public authority, research and development activi-
ties, research and development project, services, tax year

“LH 8 Listed research providers

“(1)

“Requirements for listed research provider and applicant to
be listed research provider

A listed research provider and a person applying to be alisted
research provider must—
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be capable of carrying out research and development
activities on behalf of other persons; and
have in New Zealand the facilities needed to carry out
the research and development activities.

“Further requirements for listed research provider
“(2) A listed research provider must—

“(a
“(b)

“(c)

charge market prices for carrying out the research and

development activities; and

be available to carry out research and development

activities on behalf of persons not associated with the

applicant; and

keep records sufficient to show—

“(i) whether the applicant is complying with the
requirements of subsection (1) and paragraphs (a) and
(b); and

“(ii) the amounts derived and incurred by the appli-
cant in carrying out research and development
activities on behalf of other persons.

“ Application to be listed research provider

“(3) A person (the applicant) may apply to be a listed research
provider by giving notice to the Commissioner that the
applicant—

“(a)
“(b)

meets the requirements of subsection (1); and
will meet the requirements of subsection (2).

“Listing of applicant
“(4) The Commissioner may list an applicant as a listed research
provider if the Commissioner is satisfied that the applicant—

“(a)
“(b)

meets the requirements of subsection (1); and

will meet the requirements of subsection (2), if the appli-
cant has previously been listed and failed to meet the
requirements of subsection (2).
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“(6)

‘™

“(8)

“(9)

“Period of listing

A person listed under subsection (2) continues to be a listed
research provider until the person is removed from the list—
“(a) under subsection (6), following a request by the person:
“(b) under subsection (7), by a notice of the Commissioner.

“Application by listed research provider to be removed
fromlist

If alisted research provider gives notice to the Commissioner

that the person wishes to be removed from the list of listed

research providers, the person is removed from the list from

the later of the following:

“(a) the date specified in the notice:

“(b) the date on which the Commissioner receives the
notice.

“Commissioner may remove person from list of listed
research providers

If the Commissioner is satisfied that a person is not meeting a

requirement of subsections (1) and (2), the Commissioner may

give the person a notice—

“(@) that the person is not a listed research provider; and

“(b) the reasons for the Commissioner’s decision to remove
the person from the list.

“Date of removal

The person is removed from the list from the later of the
following:

“(@ the date specified in the Commissioner’s notice:

“(b) the date 1 month after the date of the notice.

“No challenge

A decision made by the Commissioner under subsection (7) may
not be challenged.
|
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“Commissioner must publish names

“(20) The Commissioner must publish the names of the listed

research providers by means that the Commissioner considers
appropriate.

“Defined in this Act: associated person, Commissioner, listed research provider,
notice, research and development activities

“LH 9 Industry research co-operatives

Anindustry resear ch co-oper ativeisaperson who performs
research and development activities mainly on behalf of other
persons (the industry members), each of whom—
“(a) carries on abusiness activity in New Zealand—
“(i) asaresident:
“(ii) through a fixed establishment in New Zedand;
and
“(b) would be eligible for atax credit under section LH 1 if—
“(i) the person performed the research and develop-
ment activities; and
“(ii) section LH 3(4) did not apply; and
“(c) contributesto the financing of the research and develop-
ment activities by payments made—
“(i) to theindustry research co-operative:
“(ii) as alevy imposed under section 4 of the Com-
modity Levies Act 1990:
“(iii) asalevy imposed under section 5 of the Building
Research Levy Act 1969.

“Defined in this Act: business, industry research co-operative, research and
development activities

“LH 10 Limitson eligible amount for internal software

“(1)

development
“When this section applies

This section applies for a person (the developer) and an
income year of the person (the developer’s year) if, in the
absence of this section, the person would have under section
LH 3 for a period in the income year an eligible amount (the
|
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“(2

“(3)

|
development amount) of expenditure or depreciation loss
relating to internal software development.

“Eligible amount for developer’s year

A developer has for the developer’s year an eligible amount
under section LH 3 of expenditure or depreciation loss relating
to internal software development equal to—

“(a) the amount given by subsection (3) for the developer’s
year, if the developer has no associated internal
software developer in the developer’s year; or

“(b) the amount given by subsection (6) for the developer’s
year, if—

“(i) the developer has throughout the developer's
year an associated internal software developer
with the same income year as the developer; and

“(ii) paragraph (c) does not apply; or

“(c) the amount given by subsection (12) or (13) for the devel-
oper’s year, if the developer has throughout the devel-
oper's year an associated internal software developer
with an income year that is different from the devel-
oper’s income year; or

“(d) thetotal of amountsgiven by subsection (3), (6), (12), or (13)
for each of the periods making up the developer’ s year,
if paragraphs (a) to (c) do not apply.

“Developer having no associated internal software
developer for period

If adeveloper has no associated internal software developer in

aperiod that is part or al of the developer’s year, the devel-

oper has for the period an eligible amount under section LH 3

equal to the smaller of—

“(@ the development amount for the period:

“(b) the amount for the period calculated using the
formula—

days

limit x ——=——
year days.
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“(4)

“(59)

“(6)

“(7)

“Definition of items in formula

In the formula in subsection (3)(h),—

“(a) limit is an amount equal to—
“(i) $3,000,000, if subparagraph (ii) does not apply; or
“(ii) a greater amount determined by the Minister

under subsection (15):

“(b) daysisthe number of days in the period:

“(c) year daysisthe number of daysin the tax year corres-
ponding to the developer’s year.

“Developer having associated internal software devel oper
with same income year for period

Subsection (6) applies to a developer if, throughout a period
that is part or al of the developer’ s year, the developer has an
associated internal software developer with the same income
year as the developer and has no associated internal software
developer with a different income year.

“Eligible amount

The developer has an eligible amount under section LH 3 for the

period equal to the smallest of—

“(@ the development amount for the period:

“(b) the amount calculated in subsection (7) for the devel oper
for the period:

“(c) thepart, alocated by theinternal software devel opment
group to the developer, of the amount given by sub-
section (9) as being available for alocation by the inter-
nal software development group for the tax year.

“Maximum amount for developer for period
The amount referred to in subsection (6)(b) as the amount for the
developer for the period is the amount calculated using the
formula—

days

limit x
year days.
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“(8)

“(9)

“Definition of items in formula

In the formulain subsection (7),—

“(a) limit is an amount equal to—
“(i) $3,000,000, if subparagraph (ii) does not apply; or
“(ii) a greater amount determined by the Minister

under subsection (15):

“(b) daysisthe number of days in the period:

“(c) year daysisthe number of daysin the tax year corres-
ponding to the developer’s year.

“ Amount available for allocation by internal software
development group

The amount referred to in subsection (6)(c) that may be allocated
by theinternal software development group to members of the
group for the tax year corresponding to the developer’ syear is
the lesser of —
“(@) the total of the members development amounts for
income years corresponding to the tax year:
“(b) the amount for the tax year calculated using the
formula—
- days
group limit x year days,

“Definition of items in formula

“(20) In the formula in subsection (9)(h),—

“(@ group limit is an amount equal to—

“(i) $3,000,000, if subparagraph (ii) does not apply; or
“(ii) a greater amount determined by the Minister
under subsection (15):

“(b) daysisthe number of days in the tax year correspond-
ing to the devel oper’ syear for which there are 2 or more
members of the internal software development group:

“(c) year daysisthe number of daysin the tax year corres-
ponding to the developer’s year.
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“Developer having associated internal software developer
with different income year

“(11) Subsection (12) or (13) applies to a developer if, throughout a
period that is part or all of the developer’s year, a devel oper
has an associated internal software developer with a different
income year from the devel oper.

“Eligible amount for period less than year

“(12) If the period is less than the developer’s year, the developer
has an eligible amount under section LH 3 equal to zero.

“Eligible amount for period of developer’s year

“(13) If the period is the developer’'s year, the developer has an
eligible amount under section LH 3 for the corresponding tax
year equal to the lesser of—

“(@) the development amount for the period:

“(b) thepart, alocated by theinternal software devel opment
group to the developer, of the amount given by sub-
section (14) as being available for allocation by the
internal software development group for the tax year.

“ Amount available for allocation by internal software
development group

“(14) The amount referred to in subsection (13)(b) that may be allo-
cated by theinternal software development group to members
of the group for the tax year corresponding to the developer’s
year is the lesser of—

“(a) the tota of the members development amounts for
income years corresponding to the tax year:
“(b) an amount equal to—
“(i) $3,000,000, if subparagraph (ii) does not apply; or
“(ii) a greater amount determined by the Minister
under subsection (15).

“Minister may determine amount of limit

“(15) The Minister may, by notice published in the Gazette, deter-
mine an amount of more than $3,000,000 to be appropriate for
|
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the purposes of subsections (4)(a)(ii), (8)(a)(ii), (10)(a)(ii), and

(14)(b)(ii) for a person or internal software development group,

who need not be named in the notice, and an income year or

period, if the Minister is satisfied that—

“(a) the internal software development is intended to be
exploited mainly for the benefit of the New Zealand
economy; and

“(b) New Zealand will derive a substantial net benefit from
the intended completion of the internal software
development; and

“(c) the person or the internal software development con-
troller of the group hasacommitment to retain the value
of their business in New Zealand.

“Minister may impose conditions in determination

“(16) A determination under subsection (15)—

“(@ may include requirements that the Minister thinks are
appropriate for the application of the determination; and

“(b) does not apply to a person who does not meet arequire-
ment of the determination.

“Defined in this Act: associated internal software developer, depreciation loss,

income year, interna software development, internal software development con-
troller, internal software development group, Minister

“LH 11 Depreciation loss for depreciable property: some

“(1)

“(2)

special rules for tax credit
“When this section applies

This section applies when a person owns an item of deprecia-
ble property for which there has never been a deduction
allowed for depreciation loss under section DA 1 (General
permission), because the person derives exempt income.

“Depreciation loss for tax credit

For the purposes of calculating the amount of depreciation
loss the person has for the item under section EE 1(2) (What
this subpart does), the person is treated as:

“(@) acquiring the item on the later of the 2 following days:
|
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“(i) thefirst day of the 2008-09 income year:

“(i1) the day on which they acquire the item; and
“(b) allowed a deduction for depreciation loss for the item,

for the income years ending after the relevant day on

which the person is treated as acquiring it under this

section.

“Market value and 20% loading

“(3) Anitemtreated as acquired by aperson under subsection (2)(a)(i)
is treated as—
“(@) acquired for its market value; and
“(b) meeting the requirements in section EE 26(2)(b)(i) to
(iv) (Annual rate for item acquired in person’s 1995-96
or later income year) for using the 1.2 factor, unless the
item—
“(i) did not meet those requirements when, but for
subsection (2)(a)(i), the person acquired the item; or
“(ii) was acquired by the person, but for subsection
(2)(a)(i), before thefirst day of the 1995-96 income
year.

“No allowable deduction: general permission

“(4) Nothing in this section allows a deduction under section
DA 1.

“Defined in this Act: acquire, deduction, depreciable property, depreciation loss,
exempt income, income year, own

“LH 12 Definitions
In this subpart,—

“associated inter nal softwar e developer, for apersonwhois

performing internal software development at a time, means

another person—

“(@ whoisperforming internal software development at the
time; and

“(b) for whom the internal software development controller
is the same as the internal software development con-
troller of the person
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“internal software development, for a person, means a
research and development activity of developing software
with—
a purpose of having the software used in—

“(a

“(b)

“()

“ (i)

the internal administration of business activities
of the person or of another person associated with
the person under section OD 8(3) (Further defini-
tions of associated persons):

providing services to customers, of the person or
of another person associated with the person
under section OD 8(3), whose main reason for
using the servicesisto obtain a service other than
the use of the person’s computer technology or
software:

the main purpose that is neither of—

“(1)

“ (i)

selling, renting, licensing, hiring, or leasing the
software by the person to customers of which 2 or
more are not associated with the person under
section OD 8(3) and not associated with each
other under section OD 8(3):

including the software as an integral part of an
electrical or mechanical device for which the
software is developed and that has for the person
the main purpose of being sold, rented, licensed,
hired, or leased to customers as part of the per-
son’s business

“internal software development controller, for a person
who is performing internal software development, means a
group of 1 or more persons—

“(a) having the power to govern, directly or indirectly, the
financial and operating policies of the person to obtain
benefits from the person’s activities; and

having no other person or persons with the power to
govern, directly or indirectly, the financial and operat-
ing policies of the group to obtain benefits from the
group’s activities

“(b)

188

10

15

20

25

30

35



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 102

New (majority)

(2)

|
“internal software development group, for an internal
software development controller (the controller) and a tax
year, means a group of entities of which each entity is a
member at atime, in the entity’s income year corresponding
to the tax year, when—
“(@ thecontroller istheinternal software development con-
troller of the entity; and
“(b) theentity is performing internal software development;
and
“(c) theentity hasan associated internal software developer.
“ Defined in this Act: associated person, deduction, income year, internal software

development, internal software development controller, inteLnal software
development group, research and development activities, tax year .

Subsection (1) applies for the 2008-09 and later income years.
|

101
D)

“(59)

(2)

Estimation method
Section MB 6(5), except the heading, is replaced by the
following:

If, under section MB 17(5), a taxpayer changes the way they
determine the amount of provisional tax after the date of an
instalment, they must estimate their residual income tax for
their corresponding income year, and must pay provisional tax
on whichever of the following relevant instalment dates for
the income year occur after 30 days from their last ratio
instalment date—

“(@ CandFforchangestoa6-monthly GST taxable period:
“(b) B, D, and F for other changes.”

Subsection (1) applies for provisiona tax payments for the
2008-09 and later tax years.

Struck out (majority)

102
D)

GST ratio method
After section MB 7(3), the following is inserted:
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“When amounts based on tax year immediately before
preceding year

“(3B) If subsection (3) does not apply because there is no assess-

ment for the year before the preceding year referred to in that
subsection, and the absence of assessment is due to an exten-
sion of timeto filethe return for that year before the preceding
year, the GST ratio isthe percentage based on the assessments
for the most recent tax year and corresponding income year
for which there is an assessment.”

(2) Subsection (1) applies for provisional tax payments for the
2008-09 and later income years.
L ]
New (majority)
|
102 GST ratio method
(1) After section MB 7(3), the following is inserted:

“When subsection (3C) applies instead of subsection (3)

“(3B) Subsection (3C) applies instead of subsection (3) if,—

“(@) for the year before the preceding year referred to in

subsection (3),—

“(i) an assessment of a base amount has not been
made and the absence of assessment is due to an
extension of timeto file the return for that year or
aperiod in that year:

“(i) anassessment of a base amount isthe subject of a
dispute or chalenge under the Tax Administra-
tion Act 1994:

“(iii) the year is atransitional year; and

“(b) for the year that is 2 years before the preceding year

referred to in subsection (3),—

“(i) the base amounts have been assessed; and

“(il) no assessment of abase amount isthe subject of a
dispute or chalenge under the Tax Administra-
tion Act 1994; and

“(iii) the year is not atransitional year.
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“ Amounts based on tax year 2 years before preceding tax
year
“(3C) The GST ratio under this subsection is the percentage based
on the assessments of the base amounts for the year that is 2
years before the preceding year referred to in subsection (3).”

(1B) After section MB 7(7), the following is inserted:

“When subsection (7C) applies instead of subsection (7)

“(7B) Subsection (7€) applies instead of subsection (7) if,—
“(a) for the year before the transitional year referred to in

subsection (7),—

“(i) an assessment of a base amount has not been
made and the absence of assessment is due to an
extension of timeto file the return for that year or
aperiod in that year:

“(ii) anassessment of abase amount isthe subject of a
dispute or chalenge under the Tax Administra-
tion Act 1994:

“(iii) the year is atransitional year; and

“(b) for the year that is 2 years before the transitional year

referred to in subsection (7),—

“(i) the base amounts have been assessed; and

“(i) no assessment of abase amount isthe subject of a
dispute or chalenge under the Tax Administra
tion Act 1994; and

“(iii) the year is not atransitional year.

“GST ratio based on tax year 2 years before transitional
tax year

“(7C)The GST ratio under this subsection is the percentage based
on the assessments of the base amounts for the year that is 2
years before the transitional year referred to in subsection
(7).

(2) Subsections (1) and (1B) apply for provisiona tax payments for
the 2008-09 and later income years.
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Struck out (majority)

103
L

(2)

1
Provisional tax payable in instalments
In section MB 8(6), “section MB 6 or MB 9, asapplicable” is
replaced by “section MB 9”.

Subsection (1) applies for provisiona tax payments for the

2008-09 and later income years.
]

New (majority)

103
D

)
“(8)

©)

(4)

Provisional tax payable in instalments
In section MB 8(6), “ section MB 6 or MB 9, as applicable” is
replaced by “section MB 9”.

In section MB 8(8), the words before paragraph (a) are
replaced by the following:

A new provisiona taxpayer who starts a taxable activity in a
tax year is liable to pay interest calculated under section
120K C of the Tax Administration Act 1994 as if the person
were liable to pay provisiona tax for the tax year—".
Section MB 8(8)(b)(ii), is replaced by the following:

“(ii) if they pay GST on a 6-monthly basis and start a
taxable activity at some time in the period that
starts at the beginning of the corresponding
income year and ends 30 days before the date of
instalment C:”.

Subsections (1), (2), and (3) apply for provisional tax payments
for the 2008-09 and later income years.

103B Calculating amount of instalment under standard and

D)
(2)

estimation methods

Insection MB 9(1)(b), “MB 8(2) and (4)” isreplaced by “MB
8(2), (4), (6), and (7)".

Subsection (1) applies for provisiona tax payments for the
2008-09 and later income years.
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Struck out (majority)

104 Who may use GST ratio?
(1) Insection MB 15(2),—

(@ in the words before the paragraphs, “preceding tax
year” is replaced by “preceding tax year and corres-
ponding income year”:

(b) in paragraph (b), “whole tax year” is replaced by
“whole income year”.

(2) Insection MB 15(8)(a), “in writing” is replaced by “in writ-
ing or by telephone”.

(3) Subsections (1) and (2) apply for provisional tax payments for
the 2008-09 and later income years.

L ]

New (majority)

|

104 Who may use GST ratio?

(1) Insection MB 15(2),—

(@ in the words before the paragraphs, “preceding tax
year” is replaced by “preceding tax year and corres-
ponding income year”:

(b) in paragraph (b), “whole tax year” is replaced by
“whole income year”.

(2) Insection MB 15(8)(a), “in writing” is replaced by “in writ-
ing or by telephone”.

(3) Insection MB 15(11), “the tax year immediately before” is
replaced by “atax year earlier than”.

(4) Subsections (1), (2), and (3) apply for provisional tax payments
for the 2008-09 and later income years.

|

105 Changing deter mination method

(1) Insection MB 17(2), ** Subsection (3) or (4)” is replaced by

“Subsection (4) or (5)”.

(2) Insection MB 17(4), “(5) 1L asif the election to use the GST

ratio had not been made” isreplaced by “(5). They are treated
as never electing to use the GST ratio method and, for the
purposes of section 120K E(5) of the Tax Administration Act
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3)

106
D

1994, as never changing the way they determine an amount of
provisional tax under this section”.

Subsections (1) and (2) apply for provisiona tax payments for
the 2008-09 and later income years.

Disposal of assets
In section MB 18(2),—

(@

(b)

the words “income year. The adjustment must be made
to both” are replaced by “income year by subtracting
the value, including GST, of the relevant asset from”;
and

paragraphs (a) and (b) are replaced by the following:

Struck out (majority)

“(a)

thetotal taxable suppliesfor ataxable period, in propor-
tion to the output tax which is attributed under section
20(4) of that Act to that taxable period for the supply of
the asset:

]

New (majority)

“(a)

|
the total taxable supplies for a taxable period for the
purposes of the formulain section MB 10(1), in propor-
tion to the output tax which is attributed under section
20(4) of that Act to that taxable period for the supply of
the asset:
|

(2)

194

“(b)

the base amount of total taxable suppliesfor the corres-
ponding income year under section MB 7(2), in propor-
tion to the output tax which is attributed under section
20(4) of that Act to ataxable period in that income year
for the supply of the asset.”

Subsection (1) applies for provisiona tax payments for the
2008-09 and later income years.
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New (majority)

106B Paying provisional tax in transitional years
In section MB 20,—

(1)

(2)

(@
“(a)

“(b)

“(©
(b)
“(©

subsection (2)(a) and (b) are replaced by the following:

the 28th day of the months given by schedule 13, part B,
if paragraphs (b) and (c) do not apply:

the 15th day of January, when the month given by
schedule 13, part B is December and the year is a
transitional year:

the 7th day of May, when the month given by schedule
13, part B is April and the year is a transitional year.”
in subsection (3)(b), “month.” is replaced by *“month;
or” and the following is added:

the 7th day of May, when March is the final month and
the year is a transitional year.”

Subsection (1) applies for provisiona tax payments for the
2008-09 and later income years.

106C Consequences of change in balance date
Section MB 24(5) is replaced by the following:

“ Adjustment to liability
The taxpayer must—

(1)

“(59)

(2)

“(a)
“(b)

adjust their provisional tax liability for the part period
of 1 month before the start of the new income year; and
pay theinstalment of provisional tax for the part period,
as their final taxable period, by—
“(i) the day that is 28 days after the end of the part
period, if subparagraphs (i) and (iii) do not apply; or
“(i) 15 January, if the part period is November; or
“(iii) 7 May, if the part period is March.”

Subsection (1) applies for provisiona tax payments for the
2008-09 and later income years.

106D Registering for GST or cancelling registration
(1) Section MB 25(5) is replaced by the following:
|
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New (majority)

“Date of cancellation

“(5) For the purposes of subsection (4) and the provisional tax
rules, the date of the cancellation is the later of—

“(a) thedate onwhichthecancellation of GST registrationis
notified:

“(b) the date on which the taxpayer ceases under section 52
of the Goods and Services Act 1985 to be liable to be
registered.”

(2) Subsection (1) applies for provisional tax payments for the

2008-09 and later income years.

107 Refund of excess tax

(1) Insection MD 1(4)(a), “family support and family plus’ is
replaced by “tax credits for families”.

(2)  Ssubsection (1) applies for the 2007-08 and later income years.

New (majority)
| |
107B Companiesrequired to maintain imputation credit
account
In section ME 1(2)(i), “section 24" is replaced by *section
266"

107C Companies electing to maintain imputation credit
account

(1) Section ME 1A(1) is replaced by the following:

“(1) A company that is not required under section ME 1 to estab-
lish and maintain an imputation credit account is eligible
under this section to have an imputation credit account if the
company is—

“(@) resident in Australia; and

“(b) not acompany referred to in section ME 1(2)(c) to (k);
and

“(c) not treated as being resident in a country other than
Australia under and for the purposes of an agreement
that—
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New (majority)

|
“(i) isbetween Australia and the other country; and
“(i1) would be a double tax agreement if negotiated
between New Zealand and the other country.”

(2) Subsection (1) applies for the 2005-06 and later income years.
| |
Struck out (majority)

1 1

108 Creditsarising to imputation credit account
(1) Insection ME 4(1)(ab), “49.25%" is replaced by “42.86%".
(2) After section ME 4(1)(ad), the following is added:

“(ae) theamount of any qualifying company election tax paid

by the company for the imputation year:”.
(3) After section ME 4(2)(i), the following is inserted:

“(ib) the amount of any tax credit under section LH 1 to which

the company is entitled for the imputation year:”.
(4) After section ME 4(2)(ad), the following is inserted:

“(ae) in the case of a credit referred to in subsection (1)(ae), on

the date the qualifying company election tax is paid:”.
(5) After section ME 4(2)(g), the following is inserted:

“(gb) in the case of a credit referred to in subsection (1)(ib), on
the date that the Commissioner receives the return of
income for the imputation year for which the company
claims the tax credit under section LH 1:”.

(6) Subsections (1), (3) and (5) apply for the 2008-09 and later
income years.
L ]
New (majority)
|
108 Creditsarising to imputation credit account
(1A) After section ME 4(1)(a)(x), the following is added:
“(xi) income tax paid by way of a tax credit under
section LH 1:”".
(1) Insection ME 4(1)(ab),—

(@ “49.25%" isreplaced by “42.86%":
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New (majority)

(2)

3)

(4)

()

(6)

|

(b) “qualifying company” isreplaced by “qualifying com-
pany or attribution company”.

After section ME 4(1)(ad), the following is added:

“(ae) theamount of any qualifying company election tax paid
by the company for the imputation year:”.

After section ME 4(1)(i), the following is inserted:

“(ib) the amount of any tax credit under section LH 1 to which
the company is entitled for the tax year:”.

After section ME 4(2)(ad), the following is inserted:

“(ae) inthe case of acredit referred to in subsection (1)(ae), on
the date the qualifying company election tax is paid:”.

After section ME 4(2)(g), the following is inserted:

“(gb) in the case of a credit referred to in subsection (1)(ib), on
the date that the company furnishes the return for the

tax year for which the company claims the tax credit
under section LH 1:”.

Subsections (1), (1), (3), and (5) apply for the 2008-09 and later
income years.

109
D)

2

Debits arising to imputation credit account
In section ME 5(2)(c), item b is replaced by the following:

“b  isthebasic rate of income tax, expressed as a percent-
age, stated in schedule 1, part A, clause 5 and applying
at the time the acquisition occurs.” .

Subsection (1) applies for the 2008-09 and later income years.

Struck out (majority)

110

“(6)

Allocation rules for imputation credits
The following is added to section ME 8:

Sections MZ 10 (Allocation of imputation credits and dividend
withholding payment credits: modifying maximum credit
ratio) and MZ 11 (Benchmark dividends: credit ratio change)

modify this section.”
]
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[
110

(1)

@
‘()

|
Allocation rules for imputation credits
In section ME 8(1), item a, “that is concurrent with the impu-
tation year” is omitted.
After section ME 8(6), the following is added:
Sections MZ 13 and MZ 14 modify this section.”

110B Further tax payable where end of year debit balance or

“(4)

when company ceases to be imputation credit account
company
Section ME 9(4) is replaced by the following:

A company must pay any further income tax to which it is

liable under subsection (3)—

“(a) not later than the last day on which the company is still
an imputation credit account company, if paragraph (h)
does not apply; or

“(b) by the end of the imputation year in which the company
ceases to be an imputation credit account company, if
the company ceases to be an imputation credit account
company because it becomes a portfolio investment
entity.”

Struck out (majority)

111
D)

2

©)

Creditsarising to imputation credit account of group
After section ME 11(1)(i), the following is inserted:

“(ib) theamount of any tax credit under section LH 1 to which a
member of the consolidated imputation group isentitled
for the imputation year:”.

After section ME 11(2)(d), the following is inserted:

“(db) in the case of a credit referred to in subsection (1)(ib), on
the date that the Commissioner receives the return of
income for the imputation year for which the company
claims the tax credit under section LH 1:”.

Subsections (1) and (2) apply for the 2008-09 and later income

years.
]
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New (majority)

[
111

|
Credits arising to imputation credit account of group

(1A) Insection ME 11(1)(a)(i), “and (x)” isreplaced by *, (x), and

(1)

(2)

3)

(xi)”.
After section ME 11(2)(i), the following is inserted:
“(ib) theamount of any tax credit under section LH1 to which a

member of the consolidated imputation group isentitled
for the tax year:”.

After section ME 11(2)(d), the following is inserted:

“(db) in the case of a credit referred to in subsection (1)(ib), on
the date that the company furnishes the return for the
tax year for which the company claims the tax credit
under section LH 1:”.

Subsections (1A), (1), and (2) apply for the 200809 and later
income years.

Struck out (majority)

112

“(3)

113

“(4)

114

“(3)

Amount of imputation credit to be attached to cash
distribution
The following is added to section ME 31.:

Section MZ 17 (Attaching imputation credits and notional dis-
tributions: modifying amounts) modifies subsection (1).”

Notional distribution deemed to be dividend
The following is added to section ME 33:

Section MZ 17 (Attaching imputation credits and notional dis-
tributions: modifying amounts) modifies subsection (1).”

Amount of imputation credit to be attached to cash
distribution
The following is added to section ME 36:

Section MZ 17 (Attaching imputation credits and notional dis-
tributions: modifying amounts) modifies subsection (1).”
]
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Struck out (majority)

115

“(3)

116

“(3)

117

D)

@
‘™

1
Notional distribution deemed to be dividend or taxable
Maori authority distribution
The following is added to section ME 38:

Section MZ 17 (Attaching imputation credits and notional dis-
tributions: modifying amounts) modifies subsection (1).”

Branch equivalent tax account of company
The following is added to section MF 3:

Section MZ 18 (BETA reductions) modifies this section.”

Credits and debits arising to branch equivalent tax
account of company

In section MF 4(3)(a) “controlled foreign company” is
replaced by “CFC that is not an unqualified grey list CFC
under section EX 22”.

The following is added to section MF 4:

Section MZ 18 (BETA reductions) modifies the amounts of

credits, debits, and balances arising under this section.”
]

New (majority)

112

“(3)

113

“(4)

114

“(3)

Amount of imputation credit to be attached to cash
distribution
The following is added to section ME 31.

Section MZ 20 modifies subsection (1).”

Notional distribution deemed to be dividend
The following is added to section ME 33:

Section MZ 20 modifies subsection (1).”

Amount of imputation credit to be attached to cash
distribution
The following is added to section ME 36:

Section MZ 20 modifies subsection (1).”
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New (majority)

115

|
Notional distribution deemed to be dividend or taxable
Maori authority distribution
The following is added to section ME 38:

“(3) Section Mz 20 modifies subsection (1).”

116

Branch equivalent tax account of company
The following is added to section MF 3:

“(3) Section Mz 21 modifies this section.”

117

Credits and debits arising to branch equivalent tax
account of company
The following is added to section MF 4:

“(7) Section MZ 21 modifies the amounts of credits, debits, and

balances arising under this section.”

118

(1)

Use of credit to reduce dividend withholding payment,
or use of debit to satisfy income tax liability
After section MF 5(5), the following is inserted:

“(5B) An election made for a company (the first company) by the

first company or any other company under section MF 5(4) for
an income year isinvalid to the extent to which the total of all
those elections and any other elections for the first company
under section MF 10(4) for the year is greater than an amount
calculated for the first company for the year using the formula
in section MF 4(1)(a) (but treating item e as zero).

“(5C) An amount of election that is invalid under subsection (5B)}—

)

202

“(a@) isnot recorded as a credit in the branch equivaent tax
account of the company that makes the election:

“(b) isnot anamount of debit balance for which the election
IS made:

“(c) does not relate to the election.”

Subsection (1) applies for a person for the 2005-06 and later
income years, unless the person has, for the relevant income
year, taken atax position in areturn of income furnished to the
Commissioner before 17 May 2007 that ignores the existence of
subsection (1).
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(3) If subsection (1) does not apply to a person for an income year
because of subsection (2), the person may treat subsection (1) as
not existing.

Struck out (majority)

1 1

119 Debitsand credits arising to group branch equivalent
tax account

(1) In section MF 8(4)(a) “controlled foreign company” is
replaced by “CFC that is not an unqualified grey list CFC
under section EX 22 (Unqualified grey list CFCs)”.

(2) Thefollowing is added to section MF 8:

“(7) Section MZ 18 (BETA reductions) modifies this section.”

L ]

New (majority)

| |

119 Debitsand credits arising to group branch equivalent
tax account
The following is added to section MF 8:

“(7) Section MZ 21 modifies this section.”

|

120 Use of consolidated group credit to reduce dividend
withholding payment, or use of group or individual
debit to satisfy income tax liability

(1) After section MF 10(4), the following is inserted:

“(4B) An election made for a consolidated group under section MF

10(3) by any company described in section MF 10(3)(a) to ()
for an incomeyear isinvalid to the extent to which the total of
all those electionsis greater than an amount calculated for the
consolidated group for the year using the formula in section
MF 8(2)(a) (but treating item e as zero).

“(4C) An election made for a company (the first company) by any

consolidated group under section MF 10(4) for an income
year is invalid to the extent to which the total of all those
elections and any other elections for the first company under
section MF 5(4) for the year is greater than an amount calcu-
lated for the first company for the year using the formula in
section MF 4(1)(a) (but treating item e as zero).
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“(4D) An amount of election that isinvalid under subsections (4B) or

(2)

)

(4C)—

“(a@) isnot recorded as a credit in the branch equivaent tax
account of the company or consolidated group, as the
case may be, that makes the election:

“(b) isnot an amount of debit balance for which the election
is made:

“(c) does not relate to the election.”

Subsection (1) applies for a person for the 2005-06 and later
income years, unless the person has, for the relevant income
year, taken atax position in areturn of income furnished to the
Commissioner before 17 May 2007 that ignores the existence of
subsection (1).

If subsection (1) does not apply to a person for an income year
because of subsection (2), the person may treat subsection (1) as
not existing.

Struck out (majority)

121

“(59)

122

“(3)

123

“(3)

Allocation rules for dividend withholding payment
credits
The following is inserted after section MG 8(4):

Sections MZ 10 (Allocation of imputation credits and dividend
withholding payment credits: modifying maximum credit
ratio) and MZ 11 (Benchmark dividends: credit ratio change)
modify this section.”

Dividend with both imputation credit and dividend
withholding payment credit attached
The following is added to section MG 10:

Sections MZ 10 (Allocation of imputation credits and dividend
withholding payment credits: modifying maximum credit
ratio) modifies this section.”

Conduit tax relief account
The following is added to section M| 3:

Section MZ 19 (Conduit tax relief account reductions) modifies

this section.”
[ |
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Struck out (majority)

124

“(3)

125

“(8)

126

“(2

127

“(3)

128

“(9)

Credits arising to conduit tax relief account
The following is added to section M| 4:

Section MZ 19 (Conduit tax relief account reductions) modifies
this section.”

Debits arising to conduit tax relief account
The following is added to section M| 5:

Section MZ 19 (Conduit tax relief account reductions) modifies
this section.”

Consolidated group conduit tax relief account
The following is added to section M1 15:

Section MZ 19 (Conduit tax relief account reductions) modifies
this section.”

Creditsarising to group conduit tax relief account
The following is added to section M1 17:

Section MZ 19 (Conduit tax relief account reductions) modifies
this section.”

Debits arising to group conduit tax relief account
The following is added to section M| 18:

Section MZ 19 (Conduit tax relief account reductions) modifies

this section.”
[ |

New (majority)

121
D

(2
“(9)

Allocation rules for dividend withholding payment
credits

In section MG 8(1), item a, “that is concurrent with the
imputation year” is omitted.

After section MG 8(8), the following is added:

Sections MZ 13 and MZ 14 modify this section.”
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New (majority)

122
N

(2)
“(3)

123
‘(3
124
‘(3
125
“(8)
126
‘(2
127
‘(3

128

“(59)

Dividend with both imputation credit and dividend
withholding payment credit attached

In section MG 10(1), item a, “that is concurrent with the
imputation year” is omitted.

After section MG 10(2), the following is added:

Section MZ 13 modifies this section.”

Conduit tax relief account
The following is added to section M1 3:

Section MZ 22 modifies this section.”

Credits arising to conduit tax relief account
The following is added to section M1 4:

Section MZ 22 modifies this section.”

Debits arising to conduit tax relief account
The following is added to section M1 5:

Section MZ 22 modifies this section.”

Consolidated group conduit tax relief account
The following is added to section M| 15:

Section MZ 22 modifies this section.”

Creditsarising to group conduit tax relief account
The following is added to section M| 17:

Section MZ 22 modifies this section.”

Debits arising to group conduit tax relief account
The following is added to section M| 18:

Section MZ 22 modifies this section.”
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Struck out (majority)

129
L

(2)

3)

Creditsarising to Maori authority credit account
After section MK 4(1)(g), the following is inserted:

“(gb) the amount of any tax credit under section LH 1 to which
the Maori authority isentitled for the imputation year:”.

After section MK 4(2)(d), the following is inserted:

“(db) in the case of a credit referred to in subsection (1)(gh), on
the date that the Commissioner receives the return of
income for the imputation year for which the Maori
authority claims the tax credit under section LH 1:”.

Subsections (1) and (2) apply for the 2008-09 and later income

years.
]

New (majority)

129
(1A)

D)

)

3)

Creditsarising to Maori authority credit account
After section MK 4(1)(a)(iv), the following is added:

“(v) income tax paid by way of a tax credit under
section LH 1"

After section MK 4(1)(g), the following is inserted:

“(gb) the amount of any tax credit under section LH 1 to which
the Maori authority is entitled for the tax year:”.

After section MK 4(2)(d), the following is inserted:

“(db) in the case of acredit referred to in subsection (1)(gh), on
the date that the company furnishes the return for the
tax year for which the Maori authority claims the tax
credit under section LH 1:”.

Subsections (1A), (1), and (2) apply for the 200809 and later
income years.
|

Struck out (majority)

130
D)

New sectionsMZ 10 to MZ 19 added
The following is added to subpart MZ:
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Struck out (majority)

“MZ 10 Allocation of imputation credits and dividend
withholding payment credits: modifying maximum
credit ratio

This section applies—

“(1)

“(2

“(a)

“(b)

for a company paying a dividend in the period—

“(i) beginning thefirst day of the company’s 2008-09
income year; and

“(it) finishing on 31 March 2010; and

to the company’ simputation credits and dividend with-

holding payment credits, to the extent of the credit

balances for its imputation credit account and dividend

withholding payment account which arise from income,

expenditure, memorandum account debits, credits, and

balances, refunds, tax, tax credits, transfers, withhold-

ings, or other items dealt with, arising, or calculated

using an old company tax rate.

Where the amount of the imputation credits or dividend with-
holding payment credits that may be attached to the dividend
is limited by aratio calculated in accordance with a formula
stated in section ME 8(1), MG 8(1), or MG 10(1),—

“(a)

“(b)

“(0)

the company may choose to treat item a of section ME
8(1) as 33%, and in that item the words “ that is concur-
rent with the imputation year” are treated as omitted:

the company may choose to treat item a of section MG
8(1) as 33%, and in that item the words *“ that is concur-
rent with the imputation year” are treated as omitted:

the company may choose to treat item a of section MG
10(1) as 33%, and in that item the words “that is con-
current with theimputation year” aretreated as omitted.

“MZ 11 Benchmark dividends:. credit ratio change
“(1) This section applies—

“(a

for a company paying a dividend in the period—

“(i) beginning thefirst day of the company’s 2008-09
income year; and

“(ii) finishing on 31 March 2010; and
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“(b)

“(c)

1
in relation to a dividend that is a subsequent dividend
for the purposes of sections ME 8(2) to (4), or MG 8(2)
to (4).
in relation to a benchmark dividend that—

“(i) was one to which section Mz 10 applied; or
“(ii) hasarelevant ratio of 33/67, due to reasons other
than the application of section MZ 10.

“(2) Theimputation ratio or dividend withholding payment ratio of
the subsequent dividend is treated as the same as the relevant
ratio for the relevant benchmark dividend, if, but for this
section, the ratio of the subsequent dividend is less than the
ratio of the benchmark dividend because,—

“(a)

“(b)

in the case of a benchmark dividend described in sub-
section (1)(c)(i), section MZ 10 does not apply to the subse-
quent dividend, due to the absence of arelevant credit
balance described in section MZ 10 (1)(h):

in the case of a benchmark dividend described in sub-
section (1)(c)(ii), the subsequent dividend has a ratio of
30/70.

“MZ 12 Determination of credit: modifying maximum ratios
“(1) This section applies—

“(a)

“(b)

for a person deriving a dividend in the period—

“(i) beginning on the first day of the person’s
2008-09 income year; and

“(ii) finishing on 31 March 2010; and

to the dividend, and to imputation credits and dividend

withholding payment credits attached to the dividend,

for which—

“(i) theimputation ratio is greater than 30/70 and less
than or equal to 33/67; or

“(ii) thedividend withholding payment ratio is greater
than 30/70 and less than or equal to 33/67; or

“(iii) the combined imputation and dividend withhold-
ing payment ratio is greater than 30/70 and less
than or equal to 33/67.
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“(2)

1
For the purposes of section LB 1, where the amount of the
imputation credits or dividend withholding payment creditsis
limited by a ratio calculated in accordance with a formula
stated in section ME 8(1), MG 8(1), or MG 10(1), the relevant
ratio is treated as 33/67.

“MZ 13 Credit of tax for imputation credits and dividend

“(1)

“(2)

“(3)

withholding payment credits. modifying amount
This section applies—
“(a) for aperson deriving a dividend in the period—
“(i) beginning on the first day of the person’s
2008-09 income year; and
“(ii) finishing on 31 March 2010; and
“(b) to the dividend, and to imputation credits and dividend
withholding payment credits attached to the dividend,
for which—
“(i) theimputationratio isgreater than 30/70 and less
than or equal to 33/67; or
“(ii) thedividend withholding payment ratio is greater
than 30/70 and less than or equal to 33/67; or
“(iii) the combined imputation and dividend withhold-
ing payment ratio is greater than 30/70 and less
than or equal to 33/67; and
“(c) if the person is a new tax rate person in the period for
the dividend.

For imputation credits or dividend withholding payment
credits attached to the dividend, described in subsection (1)(b)(i)
or (i), the amount of the tax credit that the person is entitled
to under whichever of section LB 2(2) or LD 8(2) isrelevantis
calculated using the following formula:

dividend and credits x 0.30.

In the formula in subsection (2), dividend and credits means
whichever isrelevant of the imputation credits or the dividend
withholding credits included in the person’s assessable
income for the purposes of sections LB 2(1) or LD 8(1),
together with the dividend to which the relevant credits are
attached.
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“(4)

“(9)

“(6)

1
For imputation credits and dividend withholding payment
credits attached to the dividend, described in subsection
(1)(b)(iii), the total amount of the tax credits (the tax credit
total) that the person is entitled to under sections LB 2(2) and
LD 8(2) is calculated using the following formula:

dividend and credits x 0.30.

In the formula in subsection (4), dividend and credits means
the imputation credits and the dividend withholding credits
included in the person’ s assessable income for the purposes of
sections LB 2(1) and LD 8(1), together with the dividend to
which the credits are attached.

For the purposes of the person’s entitlement to a tax credit
under whichever of section LB 2(2) or LD 8(2) isrelevant, the
imputation credits and dividend withholding payment credits
are reduced to the tax credit total by reducing imputation
credits before dividend withholding payment credits.

“MZ 14 Credits for non-resident investors

“(1)

“(2)

This section applies—
“(a) foracompany paying or deriving adividend with impu-
tation credits attached in the period—
“(i) beginning on the first day of the company’s
2008-09 income year; and
“(ii) finishing on 31 March 2010; and
“(b) to adividend and imputation credits, to the extent to
which, in the absence of subpart LE,—
“(i) the combined imputation and dividend withhold-
ing payment ratio imputation ratio is greater than
30/70 and less than or equal to 33/67; or
“(i) theimputation ratio is greater than 30/70 and less
than or equal to 33/67; and
“(c) section LE 2(1) or LE 3(2) apply to the company.
If the dividend and imputation credits have aratio, described
in subsection (1)(b)(i) or (ii) that is equal to 33/67, then any tax
credit that the company is entitled to is calculated using the
formulain LE 2(2), treating 7/10 as 67/120.
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I 1

“(3) If the dividend and imputation credits have aratio, described
in subsection (1)(b)(i) or (ii) that is less than 33/67, then, to the
extent to which a part of the dividend and imputation credits
has aratio of 33/67 due to the application of section MZ 10, any
tax credit that the company is entitled to is calculated using
the formulain LE 2(2), treating 7/10 as 67/120.

“(4) To the extent to which subsection (2) or (3) apply, for the pur-
poses of applying relevant provisionsin sectionsME 8, MG 8,
and GC 22 under section LE 2(9) and (10), those provisions
apply using the ratio 33/67 and the old company tax rates.

“(5) If the company derives a dividend to which this section
applies, item T in section LE 3(6) is treated as 33%, to the
extent to which a part of the supplementary dividend for the
dividend was calculated using the formula in section LE 2,
treating 7/10 as 67/120.

“MZ 15 Fully credited: modifying the actual ratio
“(1) This section applies—
“(a) for aperson in the period—
“(i) beginning on the first day of the person’s
2008-09 income year; and
“(ii) finishing on 31 March 2010; and
“(b) to adividend for which, in the absence of this section,
the actual ratio under section CD 32(26)(b) is greater
than 30/70 and less than or equal to 33/67.

“(2) For the purposes of calculating, under section CD 32(26), the
part of the dividend that isfully credited, the actual ratio under
section CD 32(26)(b) is treated as 30/70.

“MZ 16 Dividends from qualifying companies. modifying for
tax rate change
“(1) This section applies—
“(@) for a qualifying company paying a dividend in the
period—
“(i) beginning thefirst day of the company’s 200809
income year; and
“(ii) finishing on 31 March 2010; and
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“(b) to the extent to which section Mz 10 applies for the
dividend.

“(2) For the purposes of calculating, under section HG 13(1)(a),
the extent to which the dividend is exempt income of the
shareholder, item ¢ of section HG 13(1)(a)(i) is treated as
0.33.

“(3) For the purposes of determining, under section HG 13(3)(a),
the maximum imputation credit which may be attached to the
dividend by virtue of section ME 8(1), section ME 8(1) is
modified by section MZ 10.

“(4) For the purposes of determining, under section HG 13(4)(a),
the maximum dividend withholding payment credit which
may be attached to the dividend by virtue of sectionsMG 8(1)
and MG 10(1), those sections are modified by section MZ 10.

“MZ 17 Attaching imputation credits and notional
distributions: modifying amounts
“(1) This section applies—

“(a) for a statutory producer board or a co-operative com-
pany that determines to pay a cash distribution or make
anotional distribution in the period—

“(i) beginning the first day of the board’s or com-
pany’s 2008-09 income year; and
“(ii) finishing on 31 March 2010; and

“(b) to the board’s or company’s imputation credits, to the
extent of the credit balance for the relevant imputation
credit account that arises from income, expenditure,
memorandum account debits, credits, and balances,
refunds, tax, tax credits, transfers, withholdings, or
other items dealt with, arising, or calculated using an
old company tax rate.

“(2) For the purposes of a statutory producer board calculating,
under section ME 31(1), the aggregate imputation credits
attaching to a cash distribution, the statutory producer board

may choose to treat item b of section ME 31(1) as 33%.
L ]
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“(3)

“(4)

“(59)

1
For the purposes of a statutory producer board calculating,
under section ME 33(1), the amount of the notional distribu-
tion deemed a dividend, the statutory producer board may
choose to treat item b of section ME 33(1) as 33%.

For the purposes of a co-operative company calculating, under
section ME 36(1), the aggregate imputation credits attaching
to the cash distribution, the co-operative company may choose
to treat item b of section ME 36(1) as 33%, if it is not a Maori
authority.

For the purposes of a co-operative company calculating, under
section ME 38(1), the amount of the notiona distribution
deemed a dividend, the co-operative company may choose to
treat item b of section ME 38(1) as 33%, if it is not a Maori
authority.

“MZ 18 BETA reductions

“(1)

“(2)

This section applies to—

“(a) credits and debits that are in the branch equivalent tax
account of a company or a consolidated group before
the first day of their 2008—09 income year:

“(b) credits and debits which arise to the branch equivalent
tax account of acompany or a consolidated group on or
after the first day of their 2008-09 income year, if the
credits and debits relate to their 2007-08 or earlier
income years.

The credits and debits are reduced by multiplying them by
30/33.

“MZ 19 Conduit tax relief account reductions

“(1)

This section applies to—

“(@) credits and debits that are in the conduit tax relief
account of a company or a consolidated group before
the first day of their 2008-09 income year:

“(b) credits and debits which arise to the conduit tax relief
account of a company or a consolidated group on or
after the first day of their 2008-09 income year, if the
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“(2)

credits and dehits relate to their 2007-08 or earlier
income years.

The credits and debits are reduced by multiplying them by
30/33.”

(2)  Ssubsection (1) applies for the 2008-09 and later income years.
L ]
New (majority)

|
130 New sectionsMZ 13 to MZ 22 added
(1) Thefollowing is added to subpart MZ:

“MZ 13 Allocation of imputation credits and dividend

“(1)

“(2)

withholding payment credits: modifying maximum

credit ratio

This section applies—

“(@) for acompany paying a dividend in the period—
“(i) beginning on the first day of the company’s

2008-09 income year; and

“(ii) finishing on 31 March 2010; and

“(b) tothe company’simputation credits and dividend with-
holding payment credits, to the extent of the credit
balances for its imputation credit account and dividend
withholding payment account which arise from memo-
randum account debits, credits, and balances, refunds,
tax, tax credits, transfers, withholdings, or other items
dealt with, arising, or calculated using an old company
tax rate.

Where the amount of the imputation credits or dividend with-

holding payment credits that may be attached to the dividend

is limited by aratio calculated in accordance with a formula

stated in section ME 8(1), MG 8(1), or MG 10(1),—

“(a) the company may choose to treat item a of section ME
8(1) as 33%:

“(b) the company may choose to treat item a of section MG
8(1) as 33%:

“(c) the company may choose to treat item a of section MG
10(1) as 33%.
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“MZ 14 Benchmark dividends:. credit ratio change
“(1) This section applies—

“(a

“(b)

“(0)

for a company paying a dividend in the period—

“(i) beginning on the first day of the company’s
2008-09 income year; and

“(ii) finishing on 31 March 2010; and

in relation to a dividend that is a subsequent dividend

for the purposes of section ME 8(2) to (4) or MG 8(2) to

(4); and

in relation to a benchmark dividend that—

“(i) was one to which section MZ 13 applied; or

“(ii) hasarelevant ratio of 33/67, due to reasons other
than the application of section MZ 13.

“(2) Theimputation ratio or dividend withholding payment ratio of
the subsequent dividend is treated as the same as the relevant
ratio for the relevant benchmark dividend, if, but for this
section, the ratio of the subsequent dividend is less than the
ratio of the benchmark dividend because,—

“(a)

“(b)

in the case of a benchmark dividend described in sub-
section (1)(c)(i), section MZ 13 does not apply to the subse-
quent dividend, due to the absence of arelevant credit
balance described in section MZ 13(1)(b):

in the case of a benchmark dividend described in sub-
section (1)(c)(ii), the subsequent dividend has a ratio of
30/70.

“MZ 15 Determination of credit: modifying maximum ratios
“(1) This section applies—

“(a)

“(b)

for a person deriving a dividend in the period—

“(i) beginning on 1 October 2007; and

“(it) finishing on 31 March 2010; and

to the dividend, and to imputation credits and dividend

withholding payment credits attached to the dividend,

for which—

“(i) theimputation ratio is greater than 30/70 and less
than or equal to 33/67; or

|
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|
“(ii) thedividend withholding payment ratio is greater
than 30/70 and less than or equal to 33/67; or
“(iii) the combined imputation and dividend withhold-
ing payment ratio is greater than 30/70 and less
than or equal to 33/67.

“(2) For the purposes of section LB 1, where the amount of the
imputation credits or dividend withholding payment creditsis
limited by a ratio calculated in accordance with a formula
stated in section ME 8(1), MG 8(1), or MG 10(1), the relevant
ratio is treated as 33/67.

“MZ 16 Credit of tax for imputation credits and dividend
withholding payment credits: modifying amount
“(1) This section applies—

“(2)

“(a)

“(b)

“(0)

for a person deriving a dividend in the period—

“(i) beginning on the first day of the person’s
2008-09 income year; and

“(ii) finishing on 31 March 2010; and

to the dividend, and to imputation credits and dividend

withholding payment credits attached to the dividend,

for which—

“(i) theimputationratio isgreater than 30/70 and less
than or equal to 33/67; or

“(ii) thedividend withholding payment ratio is greater
than 30/70 and less than or equal to 33/67; or

“(iii) the combined imputation and dividend withhold-
ing payment ratio is greater than 30/70 and less
than or equal to 33/67; and

if the person is a new tax rate person in the period for

the dividend.

For imputation credits or dividend withholding payment
credits attached to the dividend, described in subsection (1)(b)(i)
or (i), the amount of the tax credit that the person is entitled
to under whichever of section LB 2(2) or LD 8(2) isrelevantis
calculated using the following formula:

dividend and credits x 0.30.
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|
“(3)

“(4)

“(9)

“(6)

|
In the formula in subsection (2), dividend and credits means
whichever isrelevant of the imputation credits or the dividend
withholding credits included in the person’s assessable
income for the purposes of sections LB 2(1) or LD 8(1),
together with the dividend to which the relevant credits are
attached.

For imputation credits and dividend withholding payment
credits attached to the dividend, described in subsection
(1)(b)(iii), the total amount of the tax credits (the tax credit
total) that the person is entitled to under sections LB 2(2) and
LD 8(2) is calculated using the following formula:

dividend and credits x 0.30.

In the formula in subsection (4), dividend and credits means
the imputation credits and the dividend withholding credits
included in the person’ s assessable income for the purposes of
sections LB 2(1) and LD 8(1), together with the dividend to
which the credits are attached.

For the purposes of the person’s entitlement to a tax credit
under whichever of section LB 2(2) or LD 8(2) isrelevant, the
imputation credits and dividend withholding payment credits
are reduced to the tax credit total by reducing imputation
credits before dividend withholding payment credits.

“MZ 17 Credits for non-resident investors

“(1)

This section applies—
“(a) foracompany paying or deriving adividend with impu-
tation credits attached in the period—
“(i) beginning on the first day of the company’s
2008-09 income year; and
“(i1) finishing on 31 March 2010; and
“(b) to adividend and imputation credits, to the extent to
which, in the absence of subpart LE,—
“(i) the combined imputation and dividend withhold-
ing payment ratio imputation ratio is greater than
30/70 and less than or equal to 33/67; or
“(ii) theimputation ratio is greater than 30/70 and less
than or equal to 33/67; and
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“(2)

“(3)

“(4)

“(5)

“(c) if section LE 2(1) or LE 3(2) apply to the company.

If the dividend and imputation credits have aratio, described
in subsection (1)(b)(i) or (ii) that is equal to 33/67, then any tax
credit that the company is entitled to is calculated using the
formulain section LE 2(2), treating 7/10 as 67/120.

If the dividend and imputation credits have a ratio, described
in subsection (1)(b)(i) or (ii) that is less than 33/67, then, to the
extent to which a part of the dividend and imputation credits
has aratio of 33/67 due to the application of section MZ 13, any
tax credit that the company is entitled to is calculated using
the formulain section LE 2(2), treating 7/10 as 67/120.

To the extent to which subsection (2) or (3) apply, for the pur-
poses of applying relevant provisionsin sectionsME 8, MG 8,
and GC 22 under section LE 2(9) and (10), those provisions
apply using the ratio 33/67 and the old company tax rates.

If the company derives a dividend to which this section
applies, item T in section LE 3(6) is treated as 33%, to the
extent to which a part of the supplementary dividend for the
dividend was calculated using the formula in section LE 2,
treating 7/10 as 67/120.

“MZ 18 Fully credited: modifying actual ratio

“(1)

“(2)

This section applies—

“(a) for aperson in the period—
“(i) beginning on the first day of the person’s

2008-09 income year; and

“(ii) finishing on 31 March 2010; and

“(b) to adividend for which, in the absence of this section,
the actual ratio under section CD 32(26)(b) is greater
than 30/70 and less than or equal to 33/67.

For the purposes of calculating, under section CD 32(26), the
part of the dividend that isfully credited, the actual ratio under
section CD 32(26)(b) is treated as 30/70.
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“MZ 19 Dividends from qualifying companies. modifying for

“(1)

“(2

“(3)

“(4)

tax rate change

This section applies—

“(@ for a qualifying company paying a dividend in the
period—
“(i) beginning on the first day of the company’s

2008-09 income year; and

“(ii) finishing on 31 March 2010; and

“(b) to the extent to which section MZ 13 applies for the
dividend.

For the purposes of calculating, under section HG 13(1)(a),
the extent to which the dividend is exempt income of the
shareholder, item ¢ of section HG 13(1)(a)(i) is treated as
0.33.

For the purposes of determining, under section HG 13(3)(a),
the maximum imputation credit which may be attached to the
dividend by virtue of section ME 8(1), section ME 8(1) is
modified by section MZ 13.

For the purposes of determining, under section HG 13(4)(a),
the maximum dividend withholding payment credit which
may be attached to the dividend by virtue of sections MG 8(1)
and MG 10(1), those sections are modified by section MZ 13.

“MZ 20 Attaching imputation credits and notional

“(1)

distributions: modifying amounts

This section applies—

“(a) for a statutory producer board or a co-operative com-
pany that determines to pay a cash distribution or make
anotional distribution in the period—

“(i) beginning on the first day of the board's or com-
pany’s 2008-09 income year; and
“(ii) finishing on 31 March 2010; and

“(b) to the board’s or company’s imputation credits, to the
extent of the credit balance for the relevant imputation
credit account that arises from income, expenditure,
memorandum account debits, credits, and balances,
refunds, tax, tax credits, transfers, withholdings, or

|

220

10

15

20

25

30

35



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 130

New (majority)

“(2

“(3)

“(4)

“(5)

|
other items dealt with, arising, or calculated using an
old company tax rate.

For the purposes of a statutory producer board calculating,
under section ME 31(1), the aggregate imputation credits
attaching to a cash distribution, the statutory producer board
may choose to treat item b of section ME 31(1) as 33%.

For the purposes of a statutory producer board calculating,
under section ME 33(1), the amount of the notional distribu-
tion deemed a dividend, the statutory producer board may
choose to treat item b of section ME 33(1) as 33%.

For the purposes of a co-operative company calculating, under
section ME 36(1), the aggregate imputation credits attaching
to the cash distribution, the co-operative company may choose
to treat item b of section ME 36(1) as 33%, if it is not a Maori
authority.

For the purposes of a co-operative company calculating, under
section ME 38(1), the amount of the notiona distribution
deemed a dividend, the co-operative company may choose to
treat item b of section ME 38(1) as 33%, if it is not a Maori
authority.

“MZ 21 BETA reductions

“(1)

“(2)

This section applies to—

“(a) credits and debits that are in the branch equivalent tax
account of a company or a consolidated group before
the first day of their 2008—09 income year:

“(b) credits and debits which arise to the branch equivalent
tax account of acompany or a consolidated group on or
after the first day of their 2008-09 income year, if the
credits and debits relate to their 2007-08 or earlier
income years.

The credits and debits are reduced by multiplying them by
30/33.
|

221

10

15

20

25

30



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and

Part 1 cl 130 Remedial Matters)

New (majority)

“MZ 22 Conduit tax relief account reductions

“(1)

“(2

This section applies to—

“(@) credits and debits that are in the conduit tax relief
account of a company or a consolidated group before
the first day of their 2008-09 income year:

“(b) credits and debits which arise to the conduit tax relief
account of a company or a consolidated group on or
after the first day of their 2008-09 income year, if the
credits and debits relate to their 2007-08 or earlier
income years.

The credits and debits are reduced by multiplying them by
30/33.”

(2)  Subsection (1) applies for the 2008-09 and later income years.
| |
131 Private use of motor vehicle: when schedular value not
used
(1) Insection ND 1U(1), “clause 6” is replaced by “clause 5”.
(2) In section ND 1U(2), in the words before paragraph (a),
“clause 2" is replaced by “clause 4”.
(3) Insection ND 1U(3), “clause 2” is replaced by “clause 4”.
(4) Subsections (1) to (3) apply for a person’s liability for fringe
benefit tax for a period beginning on or after 1 April 2006.
132 Private use of motor vehicle: when schedular value used
(1) Insection ND 1V(1), “clause 6” isreplaced by “clause 5”.
(2) Subsection (1) applies for a person’s liability for fringe benefit
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133 New subpart NEB inserted
After subpart NEA, the following is inserted:

“ Subpart NEB—Retirement scheme contribution
withholding tax

Struck out (majority)
| | 1
“NEB 1 Retirement scheme contribution withholding tax
imposed

“Retirement scheme contribution subject to withholding tax

“(1) A retirement scheme contribution made to a retirement sav-
ings scheme is subject to retirement scheme contribution
withholding tax at the rate stated in schedule 1 part A, clause 11
(Basic rates of income tax, specified superannuation contribu-
tion withholding tax, and retirement scheme contribution
withholding tax).

“ Amount of retirement scheme contribution

“(2) For the purposes of the RSCWT rules, unless the context
otherwise requires, the amount of a retirement scheme contri-
bution is the total of—

“(@) theamount received as the retirement scheme contribu-
tion by the retirement savings scheme and not deducted
under section NEB 2 on behalf of the retirement scheme
contributor; and

“(b) the amount of retirement scheme contribution with-
holding tax payable under the RSCWT rules on the
retirement scheme contribution.

“ Defined in this Act: retirement savings scheme, retirement scheme contribution,

retirement scheme contribution withholding tax, retirement scheme prescribed
rate, RSCWT rules
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New (majority)

“NEB 1 Retirement scheme contribution withholding tax

“(1)

“(2)

imposed
“Retirement scheme contribution subject to withholding tax

A retirement scheme contribution made for a person to a
retirement savings scheme is subject to retirement scheme
contribution withholding tax at the retirement scheme with-
holding rate for the person.

“ Amount of retirement scheme contribution

For the purposes of the RSCWT rules, unless the context
otherwise requires, the amount of a retirement scheme contri-
bution is the total of—

“(d) theamount received as the retirement scheme contribu-
tion by the retirement savings scheme and not deducted
under section NEB 2 on behalf of the retirement scheme
contributor; and

“(b) the amount of retirement scheme contribution with-
holding tax payable under the RSCWT rules on the
retirement scheme contribution.

“ Defined in this Act: retirement savings scheme, retirement scheme contribution,
retirement scheme contribution withholding tax, retirement scheme withholding
rate, RSCWT rules

“NEB 2 Retirement scheme contribution withholding tax to

“(D)

“(2)
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be deducted
“Responsibility of retirement scheme contributor to deduct

A retirement scheme contributor who pays to a retirement
savings scheme an amount that represents a retirement
scheme contribution for a person must, at the time of the
payment, deduct from the amount an amount of retirement
scheme contribution withholding tax determined under section
NEB 1.

“ Appointment of retirement savings scheme as agent

A retirement scheme contributor who pays a retirement
scheme contribution to a retirement savings scheme may
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appoint the retirement savings scheme as agent to make the
deduction required by subsection (1).

“ Defined in this Act: retirement savings scheme, retirement scheme contribution,
retirement scheme contribution withholding tax, retirement scheme contributor

“NEB 3 Payment and notice of deductions

“(1)

“(2)

“Payment and notice

A retirement scheme contributor or retirement savings scheme

who deducts retirement scheme contribution withholding tax

from aretirement scheme contribution must, not later than the

20th of the month following the month in which the deduction

is made,—

“(@) pay the amount of the deduction to the Commissioner;
and

“(b) givetothe Commissioner, in anotice in aform accept-
able to the Commissioner, a figure for the amount of
retirement scheme contribution withholding tax being
paid for the month of the deduction other than by the
use of imputation credits and Maori authority credits.

“ Amalgamating company

If an amalgamating company ceases to exist on an amalgama-

tion, subsection (1) applies from the time of the amalgamation

as if retirement scheme contribution withholding tax deduc-

tions payable by the amalgamating company in the year pre-

ceding the year in which the amalgamation takes place were

payable by the amalgamated company.

“Defined in this Act: Commissioner, imputation credit, Maori authority credit,
notice, retirement savings scheme, retirement scheme contribution, retirement

scheme contribution withholding tax, retirement scheme contributor, tax file
number

“NEB 4 Failureto deduct

“(1)

“Debt owing to Commissioner

If a retirement scheme contributor or retirement savings
scheme fails to deduct retirement scheme contribution with-
holding tax from a retirement scheme contribution for a per-
son asrequired by section NEB 1, an amount cal culated using the
formulain subsection (2) is a debt—
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“(2

“(3)

“(a) payabletothe Commissioner by the retirement scheme
contributor; and

“(b) becoming due and payable on the 20th of the month
following the month in which the retirement scheme
contribution was made. 5

“Formula for amount of debt
The amount of the debt is calculated using the formula—

tax rate

T tax rae contribution to scheme — tax already paid.

10

“Definition of items in formula
The items in the formula are defined in subsections (4) to (6).

“Tax rate

Struck out (majority)

“(4)

1
Tax rate is the rate of retirement scheme contribution with-
holding tax for the person stated in schedule 1 part A, clause11 15
(Basic rates of income tax, specified superannuation contribu-
tion withholding tax, and retirement scheme contribution
withholding tax).

]

New (majority)

“(4)

|

Tax rate is the retirement scheme withholding rate for the

person. 20
|

“(59)

“(6)
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“Contribution to scheme

Contribution to scheme is the amount of the retirement
scheme contribution received by the retirement savings
scheme, excluding the amount of retirement scheme contribu-
tion withholding tax. 25

“Tax already paid

Tax already paid is any amount of retirement scheme contri-
bution withholding tax for the contribution that has aready
been paid.
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Struck out (majority)

“Defined in this Act: Commissioner, retirement savings scheme, retirement
scheme contribution, retirement scheme contribution withholding tax, retirement
scheme contributor

New (majority)

“Defined in this Act: Commissioner, retirement savings scheme, retirement
scheme contribution, retirement scheme contribution withholding tax, retirement
scheme contributor, retirement scheme withholding rate

“NEB 5 Retirement savings schemes
“Eligibility to be retirement savings scheme

An entity is eligible to be a retirement savings scheme for a
person if—

“(D)

“(a)
“(b)

the entity is a portfolio investment entity; and

under the rules (the distribution rules) governing the
distribution by the entity of funds in which the person
has an interest, the availability of distributions to the
person is restricted before the person reaches an age of
retirement specified in the rules; and

Struck out (majority)

“(0)

“(d)

1
under the distribution rules, the person is not permitted
to make awithdrawal before the age of retirement other
than a withdrawa —

“(i) for the repayment by the person of a student loan
as defined in the Students Loan Scheme Act
1992:

“(ii) that the person would be permitted to make if the
scheme were a KiwiSaver scheme under the
KiwiSaver Act 2006; and

the Commissioner approves the distribution rules as

being fair and reasonable.

]
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New (majority)

“(0)

“(d)

“(e)

|
under the distribution rules, the person is not permitted
to make awithdrawal before the age of retirement other
than a withdrawa —

“(i) for the repayment of a student loan as defined in
the Students Loan Scheme Act 1992:

“(ii) for the payment of fees and expenses relating to
tertiary education:

“(iii) for the purchase of housing, if the person does not
own a home:

“(iv) that the person would be permitted to make if the
scheme were a KiwiSaver scheme under the
KiwiSaver Act 2006:

“(v) in circumstances specified in the rules as
approved under paragraph (e); and

under the distribution rules, the entity may require the

person to provide information for the purpose of ensur-

ing that the requirements relating to a withdrawal are
met; and

the Commissioner approves the distribution rules as

being fair and reasonable.

|

“(2

“ Retirement savings scheme for person

An entity is a retirement savings scheme for a person for an
income year if, in the income year,—

“(a
“(b)

the entity is eligible to be a retirement savings scheme
for the person under subsection (1); and

the entity holds funds from a retirement scheme contri-
bution for the person.

“Defined in this Act: Commissioner, income year, portfolio investment entity,
retirement savings scheme, retirement scheme contribution, retirement scheme
contributor

“NEB 6 Retirement scheme contributors
“Eligibility to be retirement scheme contributor

“(1) Anentity iseligible to be aretirement scheme contributor for
aperson if—
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“(2)

“(i) the trustee of a widely-held trust that is a unit
trust:
“(ii) acompany other than a close company:
“(iii) aMaori authority; and
“(b) the person is a unit holder, shareholder, or member, of
the entity.

“Retirement scheme contributor for person

An entity is a retirement scheme contributor for a person for

an income year if,—

“(a) intheincome year, the entity is eligible to be a retire-
ment scheme contributor under subsection (1); and

“(b) in or before the income year, the entity makes a pay-
ment intended to be a retirement scheme contribution
for the person.

“Defined in this Act: close company, company, income year, Maori authority,

retirement savings scheme, retirement scheme contribution, retirement scheme
contributor, shareholder, trustee, unit holder, unit trust, widely-held trust

“NEB 7 Application of other provisionsto retirement scheme

“(D)

“(2)

contribution withholding tax

“Section GC 20 and sections 170(2), 171, and 172 of the
Tax Administration Act 1994

For the purposes of the RSCWT rules, section GC 20 (Agree-
ments not to make resident withholding tax deductions to be
void) and sections 170(2), 171, and 172 of the Tax Adminis-
tration Act 1994, as far as they are applicable and with any
necessary modifications, apply as if—

“(a) areferenceto aresident withholding tax deduction were
areference to a deduction of retirement scheme contri-
bution withholding tax:

“(b) areference to the RWT rules were a reference to the
RSCWT rules.

“Other provisions, except for RSCWT rules

The provisions of this Act and of the Tax Administration Act
1994 other than the provisions affected by subsection (1), as far
as they are applicable and with any necessary modifications,
apply as if retirement scheme contribution withholding tax
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were income tax levied under section BB 1 (Imposition of
income tax).

“Relationship with other RSCWT rules
“(3) Subsections (1) and (2) are subject to the other RSCWT rules.

“Defined in this Act: income tax, resident withholding tax deduction, retirement
scheme contribution withholding tax, RSCWT rules, RWT rules .

New (majority)

[
133B Application of RWT rules
(1) After section NF 1(2)(b)(x), the following is added:

“(xi) dividends that are excluded income by virtue of
the application of section CX 42B or would be
excluded income under that section in the
absence of section CX 42B(2)(a) and (b):”.

(2) After section NF 1(2)(b)(xi), the following is added:

“(xii) dividends that are not non-cash dividends and
that—

“(A) have an imputation ratio, dividend with-
holding payment ratio, or combined impu-
tation and dividend ratio, of 30/70 or
greater; and

“(B) are paid by a unit trust or a group invest-
ment fund, and the unit trust, the group
investment fund, or an RWT proxy for
them, has not deducted resident withhold-
ing tax from any previous dividend.”

(3) Section NF 1(2)(c) is replaced by the following:
“(c) taxable Maori authority distributions not being retire-
ment scheme contributions:”.
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134 Resident withholding tax deductions from dividends
deemed to be dividend withholding payment credits
Struck out (majority)
| 1
(1) Insection NF 8(1), “LD 9” isreplaced by “LD 9, excluding
sections LB 1(1)(d) and (e)”.
L ]
New (majority)
| |
(1) Insection NF 8(1), “LB 1” isreplaced by “LB 1, excluding
subsection (1)(d) and (e),”.
| |
(2)  Subsection (1) applies—

(@ for the 2008-09 and later income years, unless paragraph
(b) applies:

(b) onand after 1 April 2008 for a portfolio tax rate entity
that does not choose to be subject to section HL 22.

New (majority)

134B New section NG 16B inserted

After section NG 16A, the following is inserted:

“NG 16B Person withholding amount as retirement scheme

“(1)

“(2)

contribution withholding tax when liable for non-

resident withholding tax

This section applies for a retirement scheme contributor

who—

“(a) makes aretirement scheme contribution for a non-resi-
dent; and

“(b) pays to the Commissioner an amount as retirement
scheme contribution withholding tax relating to the
retirement scheme contribution.

The retirement scheme contributor is treated as having with-
held from the retirement scheme contribution and paid to the
Commissioner an amount of non-resident withholding tax
equal to the lesser of—
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New (majority)

“(3)

|
“(i) the amount paid as retirement scheme contribution
withholding tax in relation to the retirement scheme
contribution:
“(i1) the non-resident withholding tax payable in relation to
the retirement scheme contribution.

Section LD 12 applies to any balance of the amount paid as
retirement scheme contribution withholding tax.”

Struck out (majority)

135

(1)

2

3)

(4)

()

(6)

Definitions

This section amends section OB 1.

In the definition of applicable basic tax rate,—

(& inparagraph (a), “(Basic rates of income tax and speci-
fied superannuation contribution withholding tax)” is
replaced by “(Basic rates of income tax, specified
superannuation contribution withholding tax, and
retirement scheme contribution withholding tax)”:

(b) inparagraph (b), “(Basic rates of income tax and speci-
fied superannuation contribution withholding tax)” is
omitted.

After the definition of at all relevant times, the following is
inserted:

“attendant care is defined in schedule 1, clause 12 of the
Injury Prevention, Rehabilitation, and Compensation Act
2001".

In the definition of basic rates, “(Basic rates of income tax
and specified superannuation contribution withholding tax)”
isreplaced by * (Basic rates of income tax, specified superan-
nuation contribution withholding tax, and retirement scheme
contribution withholding tax)”.

In the definition of child, paragraph (b), “Tax credits for
family support and family plus” is replaced by “Tax credits
for families”.
In the definition of child, paragraph (b)(iii), “family tax
credit” is replaced by “minimum family tax credit”.

]
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Struck out (majority)

(")

(8)

(9)

(10)
(11)

(12)

(13)

(14)

(15)

(16)

1
In the definition of civil union partner, “Tax credits for
family support and family plus’ is replaced by “Tax credits
for families”.

After the definition of coreacquisition price, thefollowing is
inserted:

“core technology is defined in section LH 6(3) (Eligibility of
types of expenditure and depreciation 10ss)”.

After the definition of District Committee, the following is
inserted:

“district health board means a district health board estab-
lished by or under section 19 of the New Zealand Public
Health and Disability Act 2000”.

In the definition of elected period, “Tax credits for family
support and family plus’ is replaced by “Tax credits for
families”.

In the definition of eligible period, paragraph (f), “ring-
fenced family support recipient” is replaced by “ring-fenced
family tax credit recipient”.

In the definition of employer’s contributionsto superannu-
ation savings, paragraph (a)(ii), *“(Basic rates of income tax
and specified superannuation contribution withholding tax)”
isreplaced by “ (Basic rates of income tax, specified superan-
nuation contribution withholding tax, and retirement scheme
contribution withholding tax)”.

In the definition of employment, paragraph (d), “ Tax credits
for family support and family plus’ is replaced by “Tax
credits for families”.

In the definition of employment, paragraph (e), “family tax
credit” is replaced by “minimum family tax credit”.

After the definition of fair dividend rate method, the follow-
ing is inserted:

“fair value method is defined in section EW 15€(6) (IFRS
method: requirements) for the purposes of that section”.

The definition of family plusis repealed.
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Struck out (majority)

(17)
(18)

(19)

(20)

(21)

(22)

(23)

1
In the definition of family support credit, “family support
credit” isreplaced by “family tax credit”.
The definition of family tax credit existing before thisAct is
repealed.

The definition of Financial Reporting Standard No 13 1995
(Accounting for Research and Development Activities) is
repeal ed.

In the definition of fully conduit tax relief credited, item T,
“(Basic rates of income tax and specified superannuation con-
tribution withholding tax)” is replaced by *(Basic rates of
income tax, specified superannuation contribution withhold-
ing tax, and retirement scheme contribution withholding
tax)”.

After the definition of identical share, the following is
inserted:

“IFRS means a New Zealand Equivaent to International
Financial Reporting Standard, approved by the Accounting
Standards Review Board, and as amended from time to time
or an equivalent standard issued in its place

“impaired credit adjustment is defined in section EW 15C(6)
(IFRS method: requirements) for the purposes of that
section”.

After the definition of indirect incomeinter est, the following
is inserted:

“industry research co-oper ative means a person who is an
industry research co-operative under section LH 8 (Industry
research co-operatives)”.

After the definition of intermediary, the following is
inserted:

“internal software development is defined in section LH 11
(Definitions) for the purposes of subpart LH (Business expendi-
ture tax credits)

“internal software development controller is defined in
section LH 11 (Definitions) for the purposes of subpart LH (Busi-

ness expenditure tax credits)
]
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Struck out (majority)

(24)

(25)

(26)

(27)

(28)

(29)

modified » 52 modified lia-
income weeks bility

1
“internal software development group is defined in section
LH 11 (Definitions) for the purposes of subpart LH (Business
expenditure tax credits)”.
In the definition of investor, paragraph (c), “in the company”
isreplaced by “in the company:”, and the following is added:
“(d) for a portfolio investment entity that is a portfolio
investment-linked life fund, a person whose benefits
under the relevant life insurance policy are directly
linked to the value of investments held in a portfolio
investment-linked life fund”.

The definition of in-work payment is replaced by the
following:

“in-work tax credit means the component of the subpart KD
credit given by section KD 2AAA (In-work tax credit)”.

After the definition of listed PAYE intermediary claim
form, the following is inserted:

“listed research provider means a person who is listed as a
listed research provider under section LH 7 (Listed research
providers)”.

In the definition of Maori authority rules, paragraph (a)(vi),
“(Basic rates of income tax and specified superannuation con-
tribution withholding tax)” is replaced by *(Basic rates of
income tax, specified superannuation contribution withhold-
ing tax, and retirement scheme contribution withholding
tax)”.

After the definition of minibus, the following is inserted:

“minimum family tax credit means a credit allowed by
section KD 3 (Calculation of minimum family tax credit)”.

The definition of net specified income is replaced by the
following:

“net specified income, for subpart KD, a person, and a speci-
fied period, means an amount calculated using the following
formula

+ received — paid
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Struck out (majority)

(30)

(31)

(32)

(33)

“ where—

“(@ mod incomeisan amount of net income under section
KD 1, calculated ignoring sections KD 1(1)(a) and (b),
for the tax year that contains the specified period to the
extent to which the amount is attributable to the weeks
for which the person is a full-time earner in the speci-
fied period:

“(b) weeksisthe number of weeks for which the personisa
full-time earner in the specified period:

“(c) mod liability is the person’s unadjusted income tax
liability for the year, calculated using their modified net
income as their net income and subtracting only their
rebate under section KC 1 (Low income rebate):

“(d) received isthe amount of incomein section KD 1(1)(a)
for the year:

“(e) paid isthe amount of deduction allowed in section KD
1(2)(b) for the year”.

After the definition of new start grant, the following is

inserted:

“new tax rate person,—

“(a) means a person who uses a 30% basic rate that applies
for the 2008-09 and later income years:
“(b) includes a portfolio tax rate entity”.

After the definition of nil period, the following is inserted:

“Niue International Trust Fund means the trust governed
by the Deed concerning the Niue International Trust Fund
dated 25 October 2006 and signed by Her Mgjesty the Queen
in right of New Zealand and the Governments of Niue and
Austraia’.

After the definition of non-filing taxpayer, the following is
inserted:

“non-integral fee means afee that, for the purposes of finan-
cial reporting, is not an integral part of the effective interest
rate of afinancial arrangement”.

After the definition of notional offshor einvestment amount,

the following is inserted:
]
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Struck out (majority)

(34)

(35)

(36)

(37)

(38)

1
“novelty is defined in section LH 4(4) (Research and develop-
ment activities and related terms) for the purposes of that
subpart”.
After the definition of NRWT rules, thefollowing isinserted:

“NZIAS 2 means New Zealand Equivalent to International
Accounting Standard 2, approved by the Accounting Stan-
dards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 8 means New Zealand Equivalent to International
Accounting Standard 8, approved by the Accounting Stan-
dards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 39 means New Zealand Equivalent to International
Accounting Standard 39, approved by the Accounting Stan-
dards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 41 is defined in section EB 6(3) (Cost) for the purposes
of that section”.

After the definition of offshore permit area, the following is
inserted:

“old company tax rate means a 33% basic rate that applied
before the 2008-09 income year”.

The definition of petroleum mining operations is replaced
by the following:

“petroleum mining operations is defined in section CT 6B
(Meaning of petroleum mining operations)”.

In the definition of portfolio investment entity, paragraph
(c), “fund” is replaced by “fund:”, and the following is
added:

“(d) portfolio investment-linked life fund”.

After the definition of portfolio investment entity, the fol-
lowing is inserted:

“portfolio investment-linked life fund means a fund in
which—
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Struck out (majority)

(39)

(40)

(41)

(42)

(43)

(44)

(45)

1
“(@ investments are held subject to a life insurance policy,
under which benefits are directly linked to the value of
the investments held in the fund; and
“(b) has become a portfolio investment entity under section
HL 12 (Becoming portfolio investment entity); and
“(c) hasnot ceased to be a portfolio investment entity under
section HL 14 (Ceasing to be portfolio investment
entity)”.
In the definition of portfolio listed company, paragraph (d),
“entity)” is replaced by “entity); and”, and the following is
added:
“(e) isnot aportfolio investment-linked life fund”.

In the definition of portfolio tax rate entity, paragraph (d),
“fund” is replaced by “fund; and”, and the following is
added:

“(e) isnot aportfolio investment-linked life fund”.

In the definition of qualifying person, paragraphs (a)(iii) and
(c), “family tax credit” is replaced by “minimum family tax
credit” in each place where it appears.

In the definition of refundable credit, paragraph (d), “elec-
tion)” is replaced by “election); or” and the following is
added:

“(e) for atax credit under section LH 1 (Tax credit relating to
expenditure for research and development)”.

In the definition of refundable rebate, *“ Tax credits for fam-
ily support and family plus” is replaced by “Tax credits for
families”.

After the definition of research, the following is inserted:
“resear ch and development activitiesis defined in section LH
4(1) (Research and development activities and related terms)

“research and development project is defined in section LH
6(4) (Eligibility of types of expenditure and depreciation
loss)”.

In the definition of resident, “Tax credits for family support

and family plus” is replaced by “Tax credits for families”.
]
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Struck out (majority)

(46)

(47)

1

In the definition of residual income tax,—

(@ in the words before paragraph (a), “Tax credits for
family support and family plus” is replaced by “Tax
credits for families”:

(b) after paragraph (j), the following is inserted:

“(jb) the amount of any tax credit under section LH 1 (Tax
credit relating to expenditure for research and develop-
ment) credited against the income tax:”.

After the definition of retained earnings, the following is
inserted:

“retirement savings scheme for a person means an entity
satisfying the requirements of section NEB 5 (Retirement sav-
ings schemes)
“retirement scheme contribution for a person means a con-
tribution that is made—
“(@) asanamount of—
“(i) money:
“(i) imputation credits:
“(ii1) Maori authority credits; and
“(b) to an entity that is eligible to be a retirement savings
scheme; and
“(c) by an entity that is eligible to be a retirement scheme
contributor; and
“(d) for the benefit of the person; and
“(e) because the person isamember of, or has an ownership
interest in, the entity that is eligible to be a retirement
scheme contributor

“retirement scheme contribution withholding tax means
retirement scheme contribution withholding tax payable
under the RSCWT rules

“retirement scheme contributor means an entity satisfying
the requirements of section NEB 6 (Retirement scheme
contributors)

“retirement scheme prescribed rate, for a person and a
retirement scheme contribution made for the person at atime

in an income year (the contribution year), means—
]
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Struck out (majority)

(48)

(49)

(50)

(51)

1
“(a) if the personisnot aresident at the time, arate of 39%;
or
“(b) if the person is aresident at the time, a rate of —

“(i) 19.5% if the person had, in the income year end-
ing before the contribution year, taxable income
of $38,000 or less; or

“(ii) 33% f the person had, in the income year ending
before the contribution year, taxable income of
more than $38,000 and less than or egua to
$60,000; or

“(ii1) 39%, if the person had, in the income year ending
before the contribution year, taxable income of
more than $60,000".

After the definition of royalty, the following is inserted:
“RSCWT rules means—

“(a) thefollowing provisions:
“(i) section CX 42B (Contributions to retirement sav-
ings scheme):
“(ii) subpart NEB (Retirement scheme contribution
withholding tax):
“(b) section 48B and Part 9 of the Tax Administration Act
1994".

After the definition of schedular taxable income, the follow-
ing is inserted:

“scientific or technological uncertainty is defined in section
LH 4(3) (Research and development activities and related
terms)”.

In the definition of separated person, paragraph (b), “Tax
credits for family support and family plus’ is replaced by
“Tax credits for families”.

After the definition of social assistance suspensory loan, the
following is inserted:

“sound commercial reason is defined in section EW 26(7)
(Change of spreading method) for the purposes of that
section”.

]

240

5

10

15

20

25

30

35



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 135

Struck out (majority)

(52)

(53)

(54)

(55)

(56)

(57)

(58)

(59)

1
In the definition of specified period, paragraph (a), “Tax
credits for family support and family plus’ is replaced by
“Tax credits for families”.

In the definition of spouse, “Tax credits for family support
and family plus” is replaced by “Tax credits for families”.

After the definition of surplus refundable credits, the fol-
lowing is inserted:

“systematic, investigative, and experimental activities is
defined in section LH 4(2) (Research and devel opment activities
and related terms)”.

After the definition of taxpayer, the following is inserted:

“technology is defined in section LH 4(5) (Research and
development activities and related terms) for the purposes of
that subpart”.

After the definition of terminating share, the following is
inserted:

“tertiary institution means a body established under section
162 of the Education Act 1989".

After the definition of time of the sale, the following is
inserted:

“Tokelau International Trust Fund means the trust gov-
erned by the Deed concerning the Tokelau International Trust
Fund dated 10 November 2004 and signed by Her Mgjesty the
Queen in right of New Zealand and the Government of
Tokelau”.

Subsections (15), (19), (21), (32), (34) and (51) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financial reporting and later income
years, if that first income year is before the 2007-08
income year.

Subsections (5), (6), (7), (10), (11), (13), (14), (16), (17), (18), (25), (28),
(41), (43), (45), (46)(a), (50), (52), (53), apply for the 2007-08 and

later income years.
]
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(49), (50), (54), (55), and (56) apply for the 2008-09 and later
income years.
]

New (majority)

135
D
2

3)

(4)

()

(6)

Definitions
This section amends section OB 1.

In the definition of allowable rebates, paragraph (a) is
replaced by the following:

“(a) means the total of the rebates and credits of tax that a
person is allowed in atax year under Part K (Rebates),
excluding rebates or credits allowed under—

“(i) section KC 4 (Rebate in certain cases for

housekeeper):

“(ii) section KC 5 (Rebate in respect of gifts of
money):

“(ii) subpart Kl (Rebates for portfolio tax rate
entities):

“(iv) subpart KJ (KiwiSaver scheme and complying
superannuation fund tax credits); and”.
In the definition of applicable basic tax rate, in paragraph
(b), “ (Basic rates of income tax and specified superannuation
contribution withholding tax)” is omitted.

After the definition of attributing interest, the following is
inserted:

“attribution company means a company described as an
attribution company in section GC 14EB(1) (Treatment of divi-
dends as if from qualifying company)”.
In the definition of child, in paragraph (b), “ Tax credits for
family support and family plus’ is replaced by “Tax credits
for families”.
In the definition of child, in paragraph (b)(iii), “family tax
credit” is replaced by “minimum family tax credit”.

|
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(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

|
In the definition of civil union partner, “Tax credits for
family support and family plus”’ is replaced by “Tax credits
for families”.

After the definition of coreacquisition price, thefollowingis
inserted:

“core technology is defined in section LH 7(3) (Eligibility of
expenditure and depreciation 10ss)”.

After the definition of District Committee, the following is
inserted:

“district health board means a district health board estab-
lished by or under section 19 of the New Zealand Public
Health and Disability Act 2000".

In the definition of elected period, “Tax credits for family
support and family plus’ is replaced by “Tax credits for
families”.

In the definition of eligible period, in paragraph (f), “ring-
fenced family support recipient” is replaced by “ring-fenced
family tax credit recipient”.

In the definition of employment, in paragraph (d), “Tax
credits for family support and family plus’ is replaced by
“Tax credits for families’.

In the definition of employment, in paragraph (e), “family tax
credit” is replaced by “minimum family tax credit” in both
places that it occurs.

After the definition of environmental restoration account,
the following is inserted:

“equity instrument is defined in section EW 15B (IFRS tax-
payer method) for the purposes of that section”.

After the definition of fair dividend rate method, the follow-
ing is inserted:
“fair value method means amethod of cal culating income or

expenditure for an income year that takes into account move-
ments in fair value as determined under IFRSs”.

The definition of family plus is repealed.
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(17)
(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

|
In the definition of family support credit, *“family support
credit” is replaced by “family tax credit”.
The definition of family tax credit existing before this Act is
repealed.

The definition of Financial Reporting Standard No 13 1995
(Accounting for Research and Development Activities) is
repealed.

In the definition of financial statements, “livestock)),” is
replaced by “ livestock)), subpart EW (Financia arrangements
rules),”

After the definition of gift, the following is inserted:

“gifting settlor isdefined in section EX 40(10) (Limits on choice
of calculation methods)”.

In the definition of group of companies, “section 1G 1(2)” is
replaced by “section 1G 1(2) and (2B)”.

After the definition of identical share, the following is
inserted:

“IFRS means a New Zedand Equivaent to International
Financial Reporting Standard, approved by the Accounting
Standards Review Board, and as amended from time to time
or an equivalent standard issued in its place

“IFRS taxpayer method means the methods described in
sections EW 15B to EW 15E (which relate to the IFRS method and
aternative methods)

“impaired credit adjustment is defined in section EW 15C(4)
(IFRS method) for the purposes of that section”.

After the definition of indirect incomeinter est, the following
is inserted:

“industry research co-oper ative means a person who is an
industry research co-operative under section LH 9 (Industry
research co-operatives)”.

After the definition of intermediary, the following is
inserted:
|
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(26)

(27)

(28)
(29)

(30)

(31)

modified . 92 modified
income weeks liability

|
“internal software development is defined in section LH 12
(Definitions) for the purposes of subpart LH (Business expendi-
ture tax credits)

“internal software development controller is defined in
section LH 12 (Definitions) for the purposes of subpart LH (Busi-
ness expenditure tax credits)

“internal software development group is defined in section
LH 12 (Definitions) for the purposes of subpart LH (Business
expenditure tax credits)”.

In the definition of investor, paragraphs (b) and (c) are
replaced by the following:

“(b) for aportfolio investment entity is defined in section HL
5B (Meaning of investor and portfolio investor class)”.

The definition of in-work payment is replaced by the
following:

“in-work tax credit means the component of the subpart KD
credit given by section KD 2AAA (In-work tax credit)”.

In the definition of land, paragraph (a)(i) is repeal ed.
After the definition of listed PAYE intermediary claim
form, the following is inserted:

“listed research provider means a person who is listed as a
listed research provider under section LH 8 (Listed research
providers)”.

After the definition of minibus, the following is inserted:

“minimum family tax credit means a credit alowed by
section KD 3 (Calculation of minimum family tax credit)”.

The definition of net specified income is replaced by the
following:

“net specified income, for subpart KD, a person, and a speci-
fied period, means an amount calculated using the following
formula

+ received — pad

“ where—
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(33)

(34)

(35

(36)

|

“(a) maodified income is an amount of net income under
section KD 1, calculated ignoring sections KD 1(1)(a)
and (b), for the tax year that contains the specified
period to the extent to which the amount is attributable
to the weeks for which the personisafull-timeearner in
the specified period:

“(b) weeksisthe number of weeks for which the personisa
full-time earner in the specified period:

“(c) maodified liability is the person’s unadjusted income
tax liability for the year, calculated using their modified
net income as their net income and subtracting only
their rebate under section KC 1 (Low income rebate):

“(d) received isthe amount of incomein section KD 1(1)(a)
for the year:

“(e) paid isthe amount of deduction allowed in section KD
1(2)(b) for the year”.

After the definition of nil period, the following is inserted:

“Niue International Trust Fund means the trust governed
by the Deed concerning the Niue International Trust Fund
dated 25 October 2006 and signed by Her Mgjesty the Queen
in right of New Zealand and the Governments of Niue and
Australia’.

After the definition of non-filing taxpayer, the following is
inserted:

“non-integral fee means afee or transaction cost that, for the
purposes of financial reporting under IFRSs, is not an integral
part of the effective interest rate of a financial arrangement”.
After the definition of notional offshoreinvestment amount,
the following is inserted:

“novelty is defined in section LH 5(4) (Research and develop-
ment activities and related terms) for the purposes of that
subpart”.

After the definition of NRWT rules, thefollowing isinserted:
|
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(37)

(38)

|
“NZIAS 2 means New Zealand Equivalent to International
Accounting Standard 2, approved by the Accounting Stan-
dards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 8 means New Zealand Equivalent to International
Accounting Standard 8, approved by the Accounting Stan-
dards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 17 means New Zealand Equivalent to International
Accounting Standard 17, approved by the Accounting Stan-
dards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 32 means New Zealand Equivalent to International
Accounting Standard 32, approved by the Accounting Stan-
dards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 39 means New Zealand Equivalent to International
Accounting Standard 39, approved by the Accounting Stan-
dards Review Board and as amended from time to time, or an
equivalent standard issued in its place

“NZIAS 41 isdefined in section EB 6(3) (Cost) for the purposes
of that section”.

After the definition of offshore permit area, the following is
inserted:

“old company tax rate means a 33% basic rate that applied
before the 2008-09 income year”.

After the definition of per sonal property lease payment, the
following is inserted:

“personal service rehabilitation payment, for a person,
means an amount paid for the benefit of the person—

“(@) under section 81(3) of the Injury Prevention, Rehabili-
tation, and Compensation Act 2001; and
“(b) by the Accident Compensation Corporation or an
employer that is an accredited employer as defined in
section 181 of that Act; and
|
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(39)

(40)

(41)

(42)

(43)

|
“(c) inproviding to the person akey aspect of social rehabil-
itation referred to in—

“(i) section 81(1)(b), (c), (e), or (g) (relating to
attendant care, child care, home help, and train-
ing for independence) of that Act:

“(ii) section 81(1)(h) (relating to transport for inde-
pendence) of that Act to the extent given by para-
graph (a)(i) of the definition of transport for
independence in schedule 1, clause 12 of that
Act”.

The definition of petroleum mining operations is replaced
by the following:

“petroleum mining operations is defined in section CT 6B
(Meaning of petroleum mining operations)”.

In the definition of portfolio entity investment, “a portfolio
investment entity” is replaced by “an entity”.

In the definition of portfolio investment entity, in paragraph
(c), “fund” is replaced by “fund:”, and the following is
added:

“(d) portfolio investment-linked life fund”.

After the definition of portfolio investment entity, the fol-
lowing is inserted:

“portfolio investment-linked life fund means a separate
identifiable fund, forming part of alife insurer, that—

“(a) holds investments subject to life insurance policies
under which benefits are directly linked to the value of
the investments held in the fund; and

“(b) has become a portfolio investment entity under section
HL 12 (Becoming portfolio investment entity); and

“(c) hasnot ceased to be a portfolio investment entity under
section HL 14 (Ceasing to be portfolio investment
entity)”.

The definition of portfolio investor classis replaced by the

following:

“portfolio investor classis defined in section HL 5B (M eaning

of investor and portfolio investor class)”.
|
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(44)

(45)

(46)

|
In the definition of portfolio investor exit period, paragraph
(b)(ii) is replaced by the following:

“(ii) ending on a day in the tax year on which the
amount of the entity’ s portfolio tax liability under
section HL 20, reduced by any tax credits alo-
cated to the investor, for the investor for the
period equals or exceeds the value of the inves-
tor’s portfolio investor interest”.

The definition of portfolio investor rate is replaced by the
following:

“portfolioinvestor rate, at atime for an investor in a portfo-
lio tax rate entity and for a portfolio allocation period,
means—

“(@ 30%, if paragraphs (b) and (c) do not apply; or
“(b) therate, if paragraph (c) does not apply, that the investor
notifies—
“(i) totheentity asthe prescribed investor rate for the
investor and the period; and
“(i1) in the latest notice before the time; or
“(c) 0%, if—
“(i) the entity makes payments of tax under section
HL 21 (Payments of tax by portfolio tax rate
entity making no election); and
“(ii) the portfolio investor rate at the time for the
investor for the portfolio calculation period
would, in the absence of this paragraph, be more
than 0%; and
“(iii) the portfolio calculation period includes part of a
portfolio investor exit period for the investor”.
In the definition of portfolio land company, in
paragraph (b),—
(@ in the words before subparagraph (i), “80%" is
replaced by “80% or more”:
(b) in subparagraph (ii), “of the company” is replaced by
“of the company; and” and the following is added:
|
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(47)

(48)

(49)

(50)

(51)

(52)

(53)

|
“(c) meets the requirements of section HL 10(2) (Further
eligibility requirements relating to investments) for the
tax year”.
In the definition of portfolio listed company, in paragraph
(d), “entity)” isreplaced by “entity); and”, and the following
is added:
“(e) isnot aportfolio investment-linked life fund”.

In the definition of portfolio tax rate entity in paragraph (d),
“fund” is replaced by “fund; and”, and the following is
added:

“(e) isnot aportfolio investment-linked life fund”.

In the definition of qualifying person, in paragraphs (a)(iii)

and (c), “family tax credit” is replaced by “minimum family

tax credit” in each place where it appears.

In the definition of refundable credit, in paragraph (d), “ el ec-

tion)” is replaced by “election); or” and the following is

added:

“(e) for atax credit under section LD 12 (Credit for retirement
scheme contribution withholding tax if retirement
scheme contribution not excluded income)”.

In the definition of refundable credit, in paragraph (e) as

inserted by subsection (50) of this section, “income)” is

replaced by “income); or” and the following is added:

“(f) for atax credit under section LH 1 (Tax credit relating to
expenditure for research and development)”.

In the definition of refundable rebate, *“ Tax credits for fam-

ily support and family plus” is replaced by “Tax credits for

families”.

After the definition of research, the following is inserted:

“resear ch and development activitiesis defined in section LH

5(1) (Research and development activities and related terms)

“research and development project is defined in section LH

7(4) (Eligibility of types of expenditure and depreciation

loss)”.
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(55)

(56)

|
In the definition of resident, “Tax credits for family support
and family plus’ is replaced by “Tax credits for families”.

In the definition of residual income tax,—

(@ in the words before paragraph (a), “Tax credits for
family support and family plus” is replaced by “Tax
credits for families”:

(b) after paragraph (j), the following is inserted:

“(jb) the amount of any tax credit under section LD 12 (Credit
for retirement scheme contribution withholding tax if
retirement scheme contribution not excluded income)
credited against the income tax:”:

(c) after paragraph (jb), the following is inserted:

“(jc) the amount of any tax credit under section LH 1 (Tax
credit relating to expenditure for research and develop-
ment) credited against the income tax:”.

After the definition of retained earnings, the following is
inserted:

“retirement savings scheme for a person means an entity
satisfying the requirements of section NEB 5 (Retirement sav-
ings schemes)
“retirement scheme contribution for a person means a con-
tribution that is made—
“(@ asan amount of—
“(i) money:
“(il) imputation credits:
“(iii) Maori authority credits; and
“(b) to an entity that is eligible to be a retirement savings
scheme; and
“(c) by an entity that is eligible to be a retirement scheme
contributor; and
“(d) for the benefit of the person; and
“(e) becausethe personisamember of, or has an ownership
interest in, the entity that is eligible to be a retirement
scheme contributor
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“retirement scheme contribution withholding tax means
retirement scheme contribution withholding tax payable
under the RSCWT rules

“retirement scheme contributor means an entity satisfying
the requirements of section NEB 6 (Retirement scheme
contributors)

“retirement scheme prescribed rate, for a person and a

retirement scheme contribution made for the person at atime

in an income year (the contribution year), means—

“(@ 39%, if none of paragraphs (b) to (d) apply; or

“(b) 33%, if paragraphs (c) and (d) do not apply and the person
has, in either of the 2 income years immediately before
the contribution year, taxable income of $60,000 or
less; or

“(c) 19.5%, if paragraph (d) does not apply and—

“(i) the person has, in either of the 2 income years
immediately before the contribution year, taxable
income of $38,000 or less:

“(ii) the person is a non-resident and the retirement
scheme contributor is a Maori authority; or

“(d) 0%, if the person is a non-resident at the time and the
contribution is non-resident withholding income

“retirement scheme withholding rate, for a person and a
retirement scheme contribution made for the person at atime
in an income year, means,—
“(@ 39%, if paragraph (b) does not apply; or
“(b) theratethat the person notifiesto the retirement scheme
contributor as the retirement scheme prescribed rate for
the person and the retirement scheme contribution—
“(i) before the retirement scheme contribution is
made; and
“(i1) by a notice satisfying section 28C of the Tax
Administration Act 1994".

After the definition of royalty, the following is inserted:
“RSCWT rules means—
“(a@) the following provisions:
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(59)
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“(i) section CX 42B (Contributions to retirement sav-
ings scheme):

“(ii) section LB 3 (Credit of retirement scheme contri-
bution withholding tax for imputation credit):

“(iii) section LD 4 (Credit of retirement scheme contri-
bution withholding tax for Maori authority
credit):

“(iv) section LD 12 (Credit for retirement scheme contri-
bution withholding tax if retirement scheme con-
tribution not excluded income):

“(v) subpart NEB (Retirement scheme contribution
withholding tax):

“(vi) section NF 1(2)(b)(xi) and (c) (Application of RWT
rules):

“(vii) section NG 16B (Person withholding amount as
retirement scheme contribution withholding tax
when liable for non-resident withholding tax):

“(b) section 48B and Part 9 of the Tax Administration Act

1994”.

After the definition of schedular taxableincome, the follow-
ing is inserted:

“scientific or technological uncertainty is defined in section
LH 5(3) (Research and development activities and related
terms)”.

In the definition of separated person, in paragraph (b), “ Tax
credits for family support and family plus’ is replaced by
“Tax credits for families”.

After the definition of social assistance suspensory loan, the
following is inserted:

“sound commercial reason is defined in section EW 26(7)
(Change of spreading method) for the purposes of that
section”.
In the definition of specified period, in paragraph (a), “ Tax
credits for family support and family plus’ is replaced by
“Tax credits for families’.

|
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(64)

(65)

(66)

(67)

(68)
(69)

(70)

|
In the definition of spouse, “Tax credits for family support
and family plus’ is replaced by “Tax credits for families”.

After the definition of surplus refundable credits, the fol-
lowing is inserted:

“systematic, investigative, and experimental activities is
defined in section LH 5(2) (Research and development activities
and related terms)”.

After the definition of taxpayer, the following is inserted:

“technology is defined in section LH 5(5) (Research and
development activities and related terms) for the purposes of
that subpart”.

After the definition of terminating share, the following is
inserted:

“tertiary institution means a body established under section
162 of the Education Act 1989”.

After the definition of time of the sale, the following is
inserted:

“Tokelau International Trust Fund means the trust gov-
erned by the Deed concerning the Tokelau International Trust
Fund dated 10 November 2004 and signed by Her Mgjesty the
Queen in right of New Zealand and the Government of
Tokelau”.

In the definition of venture investment agreement, “for the
purposes of that section” is omitted:

Subsection (28) applies for the 2005-06 and later income years.

Subsections (14), (15), (19), (20), (23), (34), (36), and (60) apply for—

(@ the 2007-08 and later income years, unless paragraph (h)
applies; or

(b) thefirst income year for which a person adopts IFRSs
for the purposes of financia reporting and later income
years, if that first income year is before the 2007-08
income year.

Subsections (5), (6), (7), (10), (11), (12), (13), (16), (17), (18), (27), (30),
(49), (52), (54), (55)(a), (59), (61), and (62) apply for the 2007-08
and later income years.

|

254

5

10

15

20

25

30

35



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 1 cl 138

New (majority)

(71) Subsections (8), (9), (24), (25), (29), (31), (32), (35), (51), (53), (55)(c),

(58), (63), (64), and (65) apply for the 2008-09 and later income
years.

136 Meaning of source deduction payment: shareholder-
employees of close companies

(1) The heading to section OB 2 is replaced by “Meaning of
sour ce deduction payment”.

Struck out (majority)

1 1

(2) Insection OB 2(1), “GC 14D isreplaced by “GC 14D, or an
amount paid by aclaimant under the Injury Prevention, Reha-
bilitation, and Compensation Act 2001 to a caregiver for
providing attendant care to the claimant.”

L ]

New (majority)

| |

(2) Insection OB 2(1), “GC 14D” isreplaced by “GC 14D, or a
personal services rehabilitation payment for a claimant under
the Injury Prevention, Rehabilitation, and Compensation Act
2001.”

|

137 Meaning of income tax

(1) In section OB 6(1)(d)(i), “retirement scheme contribution
withholding tax,” is inserted after “ specified superannuation
contribution withholding tax,”.

New (majority)

| |

(2) In section OB 6(3)(0), “, 141B,” is inserted after *sections
31”.

|

138 Further definitions of associated persons

(1) Insection OD 8(1), “DT 2,” is omitted.
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In section OD 8(3), in the words before paragraph (a), *“and
section NH 77 is replaced by *“sectionsLH 2, [IH 11CTIH 1201
and NH 7”.

Subsection (2) applies for the 2008-09 and later income years.

Struck out (majority)

139

D)

(2)
“11

Schedule 1—Basic rates of income tax and specified
superannuation contribution withholding tax

In the heading to schedule 1, “and specified superannuation
contribution withholding tax” is replaced by “, specified
superannuation contribution withholding tax, and retire-
ment scheme contribution withholding tax”.

After schedule 1, part A, clause 10, the following is added:
Retirement savings contribution withholding tax

On the amount of a retirement scheme contribution, before
deduction of retirement scheme contribution withholding tax,
made in an income year by a retirement scheme contributor
for a person, the retirement scheme contribution withholding
tax for every $1 of the amount is—
“(@ 19.5 cents, if that rate is—
“(i) theretirement scheme prescribed rate for the per-
son and the retirement scheme contribution; and
“(ii) before the retirement scheme contribution is
made, provided by the person to the person
responsible for making the deduction in a notice
satisfying section 28C of the Tax Administration
Act 1994; or
“(b) 33cents, if paragraph (a) does not apply and that rate is—
“(i) equa to or greater than the retirement scheme
prescribed rate for the person and the retirement
scheme contribution; and
“(ii) before the retirement scheme contribution is
made, provided by the person to the person
responsible for making the deduction in a notice
satisfying section 28C of the Tax Administration
Act 1994; or
“(c) 39 cents, if paragraphs (a) and (b) do not apply.”
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139B Schedule 13—Months for payment of provisional tax
and terminal tax

(1) Inschedule 13, part B, in thefirst column of the table for GST
ratio provisional taxpayers, “7-" is replaced by “7-8".

(2) Subsection (1) applies for provisional tax payments for the
2008-09 and later income years.

KiwiSaver-related amendments to | ncome Tax Act 2004

140 Income Tax Act 2004
Sections 141 to 144 amend the Income Tax Act 2004.

141 New section CS 10B inserted
After section CS 10, the following is inserted:

“CS 10B Exclusion of permitted withdrawals from KiwiSaver
schemes and complying superannuation funds
Section CS 1 does not apply to a permitted withdrawal from a
KiwiSaver scheme or a complying superannuation fund.

“ Defined in this Act: complying superannuation fund, KiwiSaver scheme, permit-
ted withdrawal .

142 Contributions to employees superannuation schemes
After section DC 6(1), the following is inserted:

“Exclusion

“(1B) The employer is denied a deduction for a contribution, to the
extent of the amount of the tax credit under section CHJ 71
[KJ 61(Tax credits relating to employers contributing to
KiwiSaver schemes and complying superannuation funds) for
the PAY E period to which the contribution relates.”

New (majority)

|
142B Person’srequirements

(1) Section KJ 2(a) is replaced by the following:
|
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“(@) has creditable membership of a complying superannua
tion fund or a KiwiSaver scheme; and”.

(2) Inthelist of defined termsin section KJ 2, * creditable mem-
bership” is inserted.

142C Section KJ 3 replaced
Section KJ 3 is replaced by the following:

“KJ 3 Tax credit amount
“Tax credit amount

“(1) The amount of the tax credit for the member credit year is—
“(a) equal to the total amount of a person’s member credit
contributionsfor al of the person’s complying superan-
nuation funds and KiwiSaver schemes for the member
credit year, if the first formulain subsection (2) cal cul ates
an amount that is less than $1042.86 / 365:
“(b) equal to the amount calculated using the second
formulain subsection (3), if the first formulain subsection
(2) calculates an amount that is equal to or greater than
$1042.86 / 365.

“First formula
“(2) For the purposes of subsection (1), an amount is calculated
using the following formula:

member credit contributions
included days.

*“ Second formula

“(3) For the purposes of subsection (1)(h), the amount of the tax
credit for the member credit year is calculated using the fol-
lowing formula:

included days

$1042.86 x 365,
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“(4)

“Definition of items in formulas

In the formulas,—

“(a) member credit contributions is the total amount of a
person’s member credit contributions for all of the per-
son’s complying superannuation funds and KiwiSaver
schemes for the member credit year:

“(b) included days are the number of days in the member
credit year on which the person meets the requirements
in section KJ 2.

* Defined in this Act: amount, complying superannuation fund, KiwiSaver scheme,
member credit contributions, member credit year, salary or wages .

142D Payment

(1)
)
)

“(2

(4)

“(3)

The heading to section KJ 4(1) is replaced by *Payment to
fund provider by direct credit without deduction or set-off”.

In section KJ 4(1), “The Commissioner” is replaced by
“Unless subsection (3) applies, the Commissioner”.

Section KJ 4(2) is replaced by the following:

“Timing

The Commissioner must pay the amount of tax credit to the
fund provider within 30 working days of the provider furnish-

ing amember credit claim form under section 68C(3) or (4) of
the Tax Administration Act 1994.”

After section KJ 4(2), the following is added:

“ Exception: payment to the person or another provider

Despite subsection (1), the Commissioner may pay the amount

of tax credit under section KJ 1 to—

“(a) the person, if it would be impracticable to pay it to the
person’s fund provider because the person has no fund
provider or because of the person’s death or serious
illnessasthat term isdefined in schedule 1, clause 12(3)
of the KiwiSaver Act 2006; or

“(b) afund provider (provider B) who is not described in
subsection (1), if the fund provider described in sub-
section (1) requests the payment to provider B because

|
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the person is transferring or has transferred to provider
B-H

142E Rules

(1) Insection KJ5(3), “ Thefund provider must credit the amount
of thetax credit on aproratabasis’ isreplaced by “ The fund
provider must use the contribution allocation for amember to
credit the amount of tax credit”.

(2) Insection KI5(6)(a)(i), “person” is replaced by *person and
are held by the fund provider”.

Struck out (majority)
I 1

143 New subpart KJ inserted
After subpart KH, the following is inserted:

“ Subpart KJ—KiwiSaver scheme and complying
superannuation fund tax credits
“KJ 1 Tax creditsrelating to employers contributing to

KiwiSaver schemes and complying superannuation
funds

“Tax credit

“(1) Anemployer who meets the requirements in section KJ 2 for a
PAYE period has an amount of tax credit for the PAYE
period.

“Amount of tax credit
“(2) The amount of the tax credit is calculated under section KJ 3.

“Rules

“(3) Section KJ 4 provides some rules for using the tax credit.
Section KJ 5 provides a specia rule for certain shortpaid and
unpaid amounts of compulsory employer contribution. Section

KJ 6 provides a special rule for when employees opt out of a
L ]
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KiwiSaver scheme. Section KJ 7 provides a special rule to treat
a group of persons as 1 employer.

“Defined in this Act: amount, complying superannuation fund, compulsory
employer contribution, employer, employee, PAYE period, KiwiSaver scheme

“KJ 2 Employer requirements
For the purposes of section KJ 1(1), the requirements are that the

employer—

“(a)

“(b)

“(c)

pays an amount of employer contribution, and the
employee is—

" (1)
(i)

aged 18 or over; and

isnot entitled to withdraw an amount from afund
or scheme under schedule 1, clause 4(3) (which
relates to lock-in of funds) of the KiwiSaver
scheme rulesin the KiwiSaver Act 2006 or arule
the same as that clause; and

claims the amount of their entitlement to a tax credit
under this subpart for an employee, in an employer
monthly schedule or remittance certificate they furnish,
unless they meet a requirement in paragraph (c); and

if paragraph (b) does not apply,—

()

“ (i)

has an amount of compulsory employer contribu-
tion unpaid, specified in a notice under section
1011(5) of the KiwiSaver Act 2006; or

has an amount of short payment under Part 3,
subpart 3 of that Act.

“Defined in this Act: amount, compulsory employer contribution, employer,
employer contribution, employer monthly schedule, employee, remittance
certificate

“KJ 3 Tax credit amount
“(1) For the PAYE period, the amount of the tax credit is equal to

the lesser of —
“(a) the employer contributions for the employee for the
period; and

“(b) the amount given by the following formula:

$20 x weeks in PAYE period.
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“(2)

1
In the formula, weeksin PAY E period means the number of
weeks (with fractions of aweek expressed asadecimal) in the
PAY E period to which payments of the employee’s salary or
wages relate, to the extent to which those payments relate to
an amount of employer contribution under Part 3, subpart 3A of
the KiwiSaver Act 2006 for that employee.

“ Defined in this Act: anount, employer contribution, PAYE period

“KJ 4 Using the tax credit

“(1)

“(2

“Timing
The tax credit arises—
“(a) if section KJ 2(b) applies to the employer, on the last day
for the payment of tax deductions prescribed in section
NC 15 for the PAYE period:
“(b) if section KJ 2(c) applies to the employer, on the day the
Commissioner—
“(i) receives the notice under section 1011(5) of the
KiwiSaver Act 2006; or
“(ii) decides that the employer has an amount of short
payment under Part 3, subpart 3 of that Act.

“U%

The tax credit is used in the following order:
“(@ first, either—
“(i) used by the Commissioner to pay the amount of
short payment under Part 3, subpart 3 of the
KiwiSaver Act 2006 that relates to a compul sory
employer contribution for the PAY E period; or
“(ii) paid by the Commissioner to the fund provider of
the complying superannuation fund to meet the
amount of compulsory employer contributions
unpaid, specified in a notice under section 1011(5)
of that Act:
“(b) second, used by the Commissioner to pay an amount
that is payable by the employer to the Commissioner

under an Inland Revenue Act for the PAYE period:
]
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“(3)

1
“(c) third, used by the Commissioner to pay an amount that
is payable by the employer to the Commissioner under
an Inland Revenue Act:
“(d) fourth, treated as tax paid in excess and refundable
under section MD 1.

“Treatment of tax credit used

An amount of tax credit used or paid under subsection (2)(a) iS

treated as an amount of compulsory employer contribution—

“(@) received by the Commissioner for the PAY E period, for
the purposes of calculating an amount of short payment
under Part 3, subpart 3 of the KiwiSaver Act 2006; or

“(b) consequentially reducing arelevant amount of compul-
sory employer contributions remaining unpaid, for the
purposes of section 101K of that Act.

“ Defined in this Act: amount, Commissioner, compulsory employer contribution,
employer, PAYE period, tax deduction

“KJ 5 Treatment when short payment and unpaid amount of

“(1)

“(2)

compulsory employer contributions found after tax

credit used
This section applies, for an amount of tax credit, if—
“(a) the amount of tax credit is used by the Commissioner,
under 1 or both of section KJ 4(2)(b) and (c), to pay an
amount payable that is described in those paragraphs,
and
“(b) after the amount of tax credit has been used by the
Commissioner under those paragraphs, there is, for the
period to which the amount of tax credit relates,—
“(i) anamount of short payment under Part 3, subpart
3 of the KiwiSaver Act 2006:

“(ii) compulsory employer contributions unpaid,
specified in a notice under section 1011(5) of that
Act.

To the extent to which the amount of tax credit for the period

is not greater than the total amounts described in subsections
]
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1

(1)(b)(i) and (ii) for the period to which the amount of tax credit

relates,—

“(@) the amount of tax credit is treated as not used under
section KJ 4(2)(b) or (c); and

“(b) an amount payable that would, but for this section, be
paid under section KJ 4(2)(b) or (c) using the amount of tax
credit is treated as being unpaid; and

“(c) the amount of tax credit is used under section KJ 4(2)(a),
instead.

“ Defined in this Act: amount, Commissioner, compulsory employer contribution,
employer

“KJ 6 Employees who opt out

“(1)
“(2)

This section applies when an employee opts out under the
KiwiSaver Act 2006.

The amount of tax credit for an employer contribution for the
employee's salary or wages is treated as an amount of tax
credit paid in excess of that properly payable under this
subpart.

“ Defined in this Act: employee, salary or wages

“KJ 7 Group of persons 1 employer

For the purposes of sections KJ 1 to KJ 6, a group of persons

described in one of the following paragraphs is treated as 1

employer:

“(@ 2 or morecompanies, if those companies are agroup of
companies; and

“(b) all partnersin a partnership; and

“(c) all personsin whom property has become vested or to
whom the control of property has passed in the case of
each estate of a deceased person or each trust or each
company in liquidation or each assigned estate or each
other case where property is vested or controlled in a
fiduciary capacity.

* Defined in this Act: employer, company, group of companies .
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[
143

New sections KJ 6 to KJ 12 added
In subpart KJ, the following is added:

“KJ 6 Tax creditsrelating to employers contributing to

“(D)

“(2)

“(3)

“(4)

KiwiSaver schemes and complying superannuation
funds

“Tax credit

An employer who meets the requirements in section KJ 7 for a
PAYE period has an amount of tax credit for the PAYE
period.

“ Amount of tax credit
The amount of the tax credit is calculated under section KJ 8.

“Rules

Section KJ 9 provides some rules for using the tax credit.
Section KJ 10 provides a special rule for certain shortpaid and
unpaid amounts of compulsory employer contribution. Section
KJ 11 provides a specia rule for when employees opt out of a
KiwiSaver scheme. Section KJ 12 provides a special ruleto treat
a group of persons as 1 employer.

“Treatment of private domestic workers

For the purposes of this section and sections KJ 7 to KJ 12, a
private domestic worker who is an employer under paragraph
(c) of the definition of employer in section 4 of the KiwiSaver
Act 2006 is treated as making payments of salary or wages to
themselves in the capacity of employee. Consequently, the
private domestic worker may be both employer and employee,
for the purposes of this section and sections KJ 7 to KJ 12.

“Defined in this Act: amount, complying superannuation fund, compulsory

employer contribution, employee, employer, KiwiSaver scheme, PAYE period,
private domestic worker

“KJ 7 Employer requirements

For the purposes of section KJ 6(1), the requirements are that the
employer—
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“(@) pays an amount of employer contribution, and the

“(b)

“(0)

“(d)

employee is—

“(i) aged 18 or over; and

“(ii) isnot entitled to withdraw an amount from afund
or scheme under schedule 1, clause 4(3) (which
relates to lock-in of funds) of the KiwiSaver
scheme rulesin the KiwiSaver Act 2006 or arule
the same as that clause; and

claims the amount of their entitlement to a tax credit

under this subpart for an employee, in an employer

monthly schedule or remittance certificate they furnish,
unless they meet a requirement in paragraph (c); and

if paragraph (b) does not apply,—

“(i) hasanamount of compulsory employer contribu-
tion unpaid, specified in a notice under section
1011(5) of the KiwiSaver Act 2006; or

“(ii) has an amount of short payment under Part 3,
subpart 3 of that Act.

meets 1 of the requirements in section 6(2) of that Act.

“Defined in this Act: amount, compulsory employer contribution, employee,
employer, employer contribution, employer monthly schedule, remittance
certificate

“KJ 8 Tax credit amount
“Tax credit amount

“(1) For the PAYE period, the amount of the tax credit is equal to
the lesser of —

“(2

“(a

“(b)

the employer contributions for the employee, to the
extent to which the employee meets the requirements of
section KJ 7(a) for the period; and

the amount calculated using the following formula:

$20 x weeksin PAYE period.

“Definition of item in formula

In the formula, weeks in PAYE period is the number of
weeks (with fractions of aweek expressed asadecimal) inthe
PAYE period that the employee meets the requirements of
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|
section KJ 7(a), including weeks in the PAYE period that the
employer does not pay an amount of employer contribution.

“ Defined in this Act: amount, employee, employer, employer contribution, PAYE
period

“KJ 9 Using the tax credit

“(1)

“(2

“Timing

The tax credit arises—

“(@) on the last day for the payment of tax deductions pre-
scribed in section NC 15 for the PAY E period, if section
KJ 7(b) applies to the employer and the employer is not
a private domestic worker:

“(b) on the last day for the payment of tax prescribed in
section NC 16 for the PAYE period, if section KJ 7(h)
applies to the employer and the employer is a private
domestic worker:

“(c) if section KJ 7(c) applies to the employer, on the day the
Commissioner—

“(i) receives the notice under section 1011(5) of the
KiwiSaver Act 2006; or

“(ii) decides that the employer has an amount of short
payment under Part 3, subpart 3 of that Act.

“U%

The tax credit is used in the following order:
“(@ first, either—
“(i) used by the Commissioner to pay the amount of
short payment under Part 3, subpart 3 of the
KiwiSaver Act 2006 that relates to a compul sory
employer contribution for the PAY E period; or
“(ii) paid by the Commissioner to the fund provider of
the complying superannuation fund to meet the
amount of compulsory employer contributions
unpaid, specified in a notice under section 1011(5)
of that Act:
“(b) second, used by the Commissioner to pay employer
contributions:
|

267

10

15

20

25

30

35



Part 1 cl 143

Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters)

New (majority)

“(3)

“(0)

“(d)

“(e)

|
third, used by the Commissioner to pay an amount that
is payable by the employer to the Commissioner under
an Inland Revenue Act for the PAY E period:

fourth, used by the Commissioner to pay an amount that
is payable by the employer to the Commissioner under
an Inland Revenue Act:

fifth, treated as tax paid in excess and refundable under
section MD 1.

“Treatment of tax credit used

An amount of tax credit used or paid under subsection (2)(a) iS
treated as an amount of compulsory employer contribution—

“(a)

“(b)

“(0)

received by the Commissioner for the PAY E period, for
the purposes of calculating an amount of short payment
under Part 3, subpart 3 of the KiwiSaver Act 2006:
consequentially reducing a relevant amount of compul-
sory employer contributions remaining unpaid, for the
purposes of section 101K of that Act:

received by the Commissioner, for the purposes of
section 74 of that Act.

“ Defined in this Act: amount, Commissioner, compulsory employer contribution,
employer, PAYE period, tax deduction

“KJ 10 Treatment when short payment and unpaid amount
of compulsory employer contributions found after tax
credit used

“When this section applies
This section applies, for an employer, if—

“(1)

“(a)

“(b)

the Commissioner has used an amount of tax credit,
under 1 or both of section KJ 9(2)(c) and (d), to pay an
amount payable that is described in those paragraphs,
and

after the amount of tax credit has been used by the
Commissioner under those paragraphs, there is, for the
PAYE period to which the amount of tax credit
relates,—
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“(2

“(3)

“(4)

|
“(i) anamount of short payment under Part 3, subpart
3 of the KiwiSaver Act 2006:
“(ii) compulsory employer contributions unpaid,
specified in a notice under section 1011(5) of that
Act.

“Liability to pay for credits already used

The employer is liable to pay an amount equal to the lesser

of—

“(@) the amount of tax credit used that relates to the PAYE
period; and

“(b) the amounts described in subsections (1)(b)(i) and (ii) for
that PAY E period.

“Treatment of liability

The employer’s liability under subsection (2) is treated as a
liability to pay atax deduction for the PAY E period in which
the relevant amounts in subsections (1)(b)(i) and (ii) are notified to
the employer.

“New tax credit granted
An amount equal to the employer’s liability under this section
istreated as a tax credit to be used under section KJ 9(2)(a).

“ Defined in this Act: amount, Commissioner, compulsory employer contribution,
employer, PAYE period, tax deduction

“KJ 11 Employees who opt out

“(1)

“(2)

“When this section applies

This section applies when an employee opts out under the
KiwiSaver Act 2006.

“Treatment of tax credits

The amount of tax credit for an employer contribution for the
employee's salary or wages is treated as an amount of tax
|
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|
credit paid in excess of that properly payable under this
subpart.

“ Defined in this Act: employee, salary or wages

“KJ 12 Group of persons 1 employer

143B

For the purposes of sections KJ 6 to KJ 11, a group of persons

described in 1 of the following paragraphs is treated as 1

employer:

“(@ 2 or morecompanies, if those companies are agroup of
companies; and

“(b) dl partnersin a partnership; and

“(c) all personsin whom property has become vested or to
whom the control of property has passed in the case of
each estate of a deceased person or each trust or each
company in liquidation or each assigned estate or each
other case where property is vested or controlled in a
fiduciary capacity.

“ Defined in this Act: company, employer, group of companies’”.

Calculation amounts in relation to current specified
superannuation contribution for complying
superannuation fund

In section NE 3(6), the definition of salary or wages is
omitted.

Struck out (majority)

144
L
(2)

Definitions

This section amends section OB 1.

In the definition of complying fund rules,—

(@ in paragraph (b), “described in” is replaced by
“ described in regulations made under section 229(1) of
the KiwiSaver Act 2006 and”:

(b) paragraphs (i) and (j) are replaced by the following:

“(i) require the deduction from an employee's salary or

wages of an amount that is equal to or greater than the
]
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1
amount required to be deducted, if subpart 1 of Part 3 of
the KiwiSaver Act is treated as applying (with neces-
sary modifications) to the employee and their employer;
and

“(j) prevent aperson over the New Zealand superannuation
qualification age from joining; and”.

(c) paragraph (K) is repealed:

(d) inparagraph (1), “section 196" isreplaced by * sections
101G and 196" .

(3) After thedefinition of complying fund rules, thefollowing is
inserted:

“compulsory employer contribution has the same meaning
as in the KiwiSaver Act 2006".

(4) Paragraph (@) of the definition of employee’'s superannua-
tion accumulation, “wages” is replaced by the following:
“(a) employer contributions”.

(5) After the definition of employer, the following is inserted:
“employer contribution has the same meaning as in the
KiwiSaver Act 2006”.

(6) Thedefinition of PAYE period is replaced by the following:
“PAYE period hasthe same meaning asin section NC 15(8)
(Payment of tax deductions to Commissioner)”.

L ]

New (majority)

|

144 Definitions

(1) This section amends section OB 1.

(2) Inthe definition of complying fund rules,—

(@ in paragraph (b), “described in” is replaced by
“described in regulations made under section 229(1) of
the KiwiSaver Act 2006 and”:

(b) after paragraph (cb), the following is inserted:

“(cc) requirethetrustees, at the member’ s request, to pay any
withdrawal that is allowed under the rulesin paragraphs
(@) to (c) as a lump sum, as if the withdrawal were a

|
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permitted withdrawal to which schedule 1, clause 5 of
the KiwiSaver Act 2006 applied (with necessary modi-
fications); and”:
(c) paragraph (j) is replaced by the following:
“(j) prevent aperson over the New Zealand superannuation
qualification age from joining; and”:
(d) paragraph (k) is repeaed:
(e) inparagraph (1), “section 196" isreplaced by “ sections
101G and 196" .
(3) After the definition of complying superannuation fund, the
following is inserted:

“compulsory employer contribution has the same meaning
as in the KiwiSaver Act 2006".

(4) After the definition of credit transfer notice the following is
inserted:

“creditable membership—

“(@ means, for a person, membership in a KiwiSaver
scheme or a complying superannuation fund; and
“(b) includes, for a person,—

“(i) the period—

“(A) beginning on the earlier of the first day of
the month in which contributions are first
received by the Commissioner for the per-
son or the first day of the month in which
KiwiSaver contributions are first deducted
for the person; and

“(B) ending on the day on which securities are
first alotted by the KiwiSaver scheme for
the person:

“(i1) thedaysin the month in which securities are first
allotted by the KiwiSaver scheme or complying
superannuation fund in relation to the person:

“(iii) for the period beginning on 1 July 2007 and end-
ing on the day on which securities are first allot-
ted by the KiwiSaver scheme for the person, the
days in the month that the KiwiSaver scheme

| |
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(6)

(7)

|
receives avalid application for membership from
the person and any remaining daysin that period,
if the person makes contributions in relation to
the KiwiSaver scheme before 1 November
2007".

In the definition of employee’s superannuation accumula-
tion, paragraph (@) is replaced by the following:

“(a) employer contributions:”.

After the definition of employer, the following is inserted:

“employer contribution has the same meaning as in the
KiwiSaver Act 2006".

The definition of member credit contributions is replaced
by the following:

“member credit contributions means, for a person and a
member credit year, the total of the following:

“(a@) superannuation contributionsto the person’s complying
superannuation funds and KiwiSaver scheme to the
extent to which the contributions are subject to
KiwiSaver scheme rules or complying fund rules, but
excluding the following:

“(i) specified superannuation contributions for the
person:

“(ii) contributions withdrawn under a mortgage diver-
sion facility provided for in regulations made
under section 229 of the KiwiSaver Act 2006:

“(iii) any amounts that are accounted for under para-
graph (b):

“(b) amounts that have been received and held in respect of
the person by the Commissioner and to which section
73, 74, or 75 of the KiwiSaver Act 2006 apply, but
excluding specified superannuation contributions for
the person and amounts that are never paid by the Com-
missioner to the provider of the person’s KiwiSaver
scheme, unless the amounts are never paid to the pro-
vider because of —

“(i) the person’s dezth:
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New (majority)
| |
“(ii) arefund under section 113 of the KiwiSaver Act
2006”.
(8) Thedefinition of PAYE period is replaced by the following:

“PAYE period,—

“(a) for the purposes of subpart KJ (KiwiSaver scheme and
complying superannuation fund tax credits) means the
first PAYE period, the second PAYE period, or the
month in which a deduction of PAYE is made or to
which a payment of tax under section NC 16 relates, as
the case may be:

“(b) isdefined in section NC 15(8) (Payment of tax deduc-
tions to Commissioner) for the purposes of that
section”.

(9) Inthedefinition of salary or wages, paragraph (d) is replaced
by the following:

“(d) for the purposes of sections NE 3 and NE 3B (which
relateto SSCWT) means salary or wages, asdefined in
section 4 of the KiwiSaver Act 2006”.

(20) In the definition of superannuation scheme, paragraph
(a)(ib) is repealed.
| |

Part 2
Amendments to Tax Administration Act 1994

General amendments to Tax Administration Act 1994

145 Tax Administration Act 1994
Sections 146 to 195 amend the Tax Administration Act 1994.

Struck out (majority)
I 1

146 Interpretation

(1) Insection 3(1), after the definition of business, the following
is inserted:
“business group amnesty means an amnesty declared by the

Commissioner under section 226B".
L [
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Struck out (majority)

1
(2) In section 3(1), in the definition of response period,

paragraphs (c) and (d) are replaced by the following:

“(0)

“(d)

if the notice is a notice of proposed adjustment that is

issued by a disputant and the initiating notice is either a

notice of disputable decision issued by the Commis-

sioner or a notice revoking or varying a disputable
decision that is not an assessment,—

“(i) the4-month period starting on the date of issue of
the initiating notice, unless subparagraph (ii)
applies; or

“(ii) the 1-year period starting on the date of issue of
the initiating notice, if the notice of proposed
adjustment relates solely to aclaim for an amount
of tax credit under section LH 1 of the Income Tax
Act 2004:

if the notice is a notice of proposed adjustment that is

issued by ataxpayer under section 89DA and the initiat-

ing notice is a notice of assessment issued by the
taxpayer,—

“(i) the4-month period starting on the date on which
the taxpayer’ s notice of assessment isreceived at
an office of the Department, unless subparagraph
(ii) or (iii) apply; or

“(ii) thelyear period starting on the date on which the
taxpayer’s notice of assessment is received at an
office of the Department, if the notice of pro-
posed adjustment relates solely to a claim for an
amount of tax credit under section LH 1 of the
Income Tax Act 2004 and subparagraph (iii) does
not apply; or

“(iii) the period starting on the date on which the tax-
payer’s notice of assessment is received at an
office of the Department and ending on the last
day of the 1 year period that starts on the latest
date on which the statement under section 68E
relating to the taxpayer’ s assessment may be fur-
nished, if the notice of proposed adjustment

relates solely to a claim for an amount of tax
]
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Struck out (majority)

3)

(4)

1
credit under section LH 1 of the Income Tax Act
2004:".

In section 3(1), the definition of tax agent is replaced by the
following:

“tax agent means a person who—

“(@) iseligible under section 34B(2) to be a tax agent; and
“(b) islisted by the Commissioner as atax agent—
“(i) before the date on which the Taxation (Annual Rates,
Business Taxation, KiwiSaver, and Remedial Matters) Act
2007 receives the Royal assent:
“(ii) on or after the date on which the Taxation (Annual
Rates, Business Taxation, KiwiSaver, and Remedial Mat-
ters) Act 2007 receives the Royal assent, after the
person applies under section 34B to be listed by the
Commissioner; and
“(c) isnot later removed by the Commissioner from the list
of tax agents”.

Subsection (2) applies for the 2008-09 and later income years.
]

New (majority)

146
N

(2)

3)
(4)

|
Interpretation

In section 3(1), after the definition of business, the following
is inserted:

“business group amnesty means an amnesty declared by the
Commissioner under section 2268

In section 3(1), in the definition of incremental late payment
penalty, *section 139B(2B)” is replaced by *‘section
139B(2)(h)" .

In section 3(1), in the definition of initial late payment pen-
alty, “section 139B(2A)” is replaced by *“section 139B(2)(a)” .
In section 3(1), in the definition of response period,
paragraphs (c) and (d) are replaced by the following:

“(c) if the notice is a notice of proposed adjustment that is

issued by a disputant and the initiating notice is either a
|
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New (majority)

“(d)

“(e)

|
notice of disputable decision issued by the Commis-
sioner or a notice revoking or varying a disputable
decision that is not an assessment,—

“(i) the4-month period starting on the date of issue of
the initiating notice, unless subparagraph (ii)
applies; or

“(ii) the 1-year period starting on the date of issue of
the initiating notice, if the notice of proposed
adjustment relates solely to aclaim for an amount
of tax credit under section LH 1 of the Income Tax
Act 2004:

if the notice is a notice of proposed adjustment not
relating solely to a claim for an amount of tax credit
under section LH 1 of the Income Tax Act 2004 that is
issued by ataxpayer under section 89DA and theinitiat-
ing notice is a notice of assessment issued by the tax-
payer, the 4-month period starting on the date on which
the taxpayer’s notice of assessment is received at an
office of the Department:
if the notice is anotice of proposed adjustment relating
solely to a claim for an amount of tax credit under
section LH 1 of the Income Tax Act 2004 that is issued
by a taxpayer under section 89DA and the initiating
notice is a notice of assessment issued by the
taxpayer,—

“(i) the 2-year period starting on the date on which
the taxpayer’ s notice of assessment is received at
an office of the Department, if the taxpayer is not
a member of an internal software development
group and not a partner in a partnership to which
section 68E applies; or

“(ii) the period starting on the date on which the tax-
payer’s notice of assessment is received at an
office of the Department and ending on the day
that is 2 years after the latest day for any member
of the taxpayer’s internal software devel opment
group or for the taxpayer’s partnership to furnish

|
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New (majority)

()

(6)

(")
(8)

|
a return of income or joint return of income for
the relevant tax year under section 37”.

In section 3(1), in paragraph (e) of the definition of response

period, as inserted by subsection (4),—

(8 in subparagraph (i), “2-year period” is replaced by “1-
year period”:

(b)  in subparagraph (ii), “ 2 years’ is replaced by “1 year”.

In section 3(1), the definition of tax agent is replaced by the

following:

“tax agent means a person who—

“(a) iseligible under section 34B(2) to be a tax agent; and
“(b) islisted by the Commissioner as atax agent—
“(i) before the date on which the Taxation (Annual Rates,
Business Taxation, KiwiSaver, and Remedial Matters) Act
2007 receives the Royal assent:
“(ii) on or after the date on which that Act receivesthe
Royal assent, after the person applies under
section 34B to be listed by the Commissioner; and
“(c) isnot later removed by the Commissioner from the list
of tax agents”.

Subsection (4) applies for the 200809 and 2009-10 income
years.

Subsection (5) applies for the 2010-11 and later income years.
|

147
L)

(2)

3)

278

K eeping of business records

In the heading to section 22, “business records” is replaced
by “business and other records”.

After section 22(2)(c), the following is inserted:

“(cb) is a person to whom the RSCWT rules apply and who
makes any retirement scheme contribution to a retire-
ment savings scheme:”.

After section 22(2)(e), the following is inserted:

“(eb) is claiming atax credit under section LH 1 of the Income
Tax Act 2004:
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“(ec) is alisted research provider under section [ZIH 7TLH 8]
of that Act:”.

Struck out (majority)

(4)

After section 22(2)(kb), the following is inserted:

“(kc) the person’s claim for an amount of tax credit under
section LH 1 of the Income Tax Act 2004; and

“(kd) the person’s compliance with section LH 7(1)(e) of that
Act, if the person is a listed research provider under

section LH 7 of that Act; and”.
[

New (majority)

(4)

After section 22(2)(kb), the following is inserted:

“(kc) the person’s claim for an amount of tax credit under
section LH 1 of the Income Tax Act 2004; and

“(kd) the person’s compliance with section LH 8(1)(e) of that
Act, if the person is a listed research provider under
section LH 8 of that Act; and”.

|

()

(6)

()

After section 22(2)(1), the following is inserted:

“(Ib) every retirement scheme contribution, and the taxable
value of that contribution, made by the person to any
retirement savings scheme, those records to include,
without limiting the generality of the preceding provi-
sions of this paragraph, details of the recipient of the
retirement scheme contribution and the occasion of
making it; and”.

In section 22(7)(d)(iii)(C), “the trust.” is replaced by “the

trust:”, and the following is added:

“(e) for the purposes of subsection (2)(kc), other documents
evidencing research and development activities.”

Subsections (1) to (6) apply for the 2008-09 and later income
years.
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147B Section 28B repealed

Section 28B is repeal ed.

147C New section 28B inserted

After section 28, the following is inserted:

“28B Investor to advise portfolio tax rate entity of investor’s

tax file number

A resident of New Zealand who is an investor in a portfolio
tax rate entity must give notice of the person’stax file number
to the entity within 1 month of the date of a request from the
entity for the tax file number.”

148

New section 28C inserted
After section 28B, the following is inserted:

“28C Person advising retirement savings scheme of

149

280

retirement scheme prescribed rate

A person who gives a notice that the retirement scheme pre-
scribed rate for the person and an income year islessthan 39%
must include the person’s tax file number in the notice.”

Shareholder dividend statement to be provided by
company
After section 29(1)(ia), the following is inserted:

“(ib) the amount, if any, of the dividend paid to a retirement
savings scheme as a retirement scheme contribution for
the shareholder:

“(ic) thename of the retirement savings scheme to which any
retirement scheme contribution was paid:

“(id) theamount, if any, of imputation credit used to satisfy a
liability of the company for retirement scheme contri-
bution withholding tax:

“(ie) theamount, if any, of imputation credit remaining after
the company has used an imputation credit in satisfying
aliability for retirement scheme contribution withhold-
ing tax:”.
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150 Maori authority to give notice of amounts distributed
After section 31(1)(e), the following is inserted:

“(eb) the amount, if any, of the distribution paid to a retire-
ment savings scheme as a retirement scheme contribu-
tion for the shareholder:

“(ec) the name of the retirement savings scheme to which any
retirement scheme contribution was paid:

“(ed) the amount, if any, of Maori authority credit used to
satisfy aliability of the company for retirement scheme
contribution withholding tax:

“(ee) the amount, if any, of Maori authority credit remaining
after the company has used an imputation credit in
satisfying aliability for retirement scheme contribution
withholding tax:”.

New (majority)
| |
150B Portfolio tax rate entity to give statement to investors
and request information
Section 31B(2B) and (3) are replaced by the following:

“(2B) A portfolio tax rate entity must give a notice required by
subsection (1) or (2) before the end of the 1-month period
beginning after the end of the period to which the notice
relates.

“(3) If subsections (1) and (2) do not apply to an investor in a
portfolio tax rate entity, the entity must give to the investor
information that the Commissioner considers relevant for
each tax year in a notice—

“(a) by the 30 June after the end of the tax year, if paragraph
(b) does not apply; or

“(b) by the end of the second month following the month in
which the corresponding income year for the portfolio
tax rate entity ends, if the corresponding income year
ends after the tax year.”

150C Annual returns of income

(1) Intheheading to section 33, “ Annual returns” isreplaced by
“Returns’.

l |
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New (majority)
| |
(2) In section 33(1), “portfolio tax rate entity” is replaced by
“portfolio tax rate entity who makes payments of income tax
under section HL 21 or HL 23 of the Income Tax Act 2004".

(3) After section 33(1B), the following is inserted:

“(1C)A portfolio tax rate entity or portfolio investor proxy who
makes payments of income tax under section HL 21 or HL 23
of the Income Tax Act 2004 must furnish to the Commis-
sioner the returns for which the entity is responsible under
section 57B.”

151 Annual returns of income not required
(1) After section 33A(2)(a)(iiib), the following is inserted:

Struck out (majority)
1 1
“(iiic) an amount paid under section 81(1)(b) of the
Injury Prevention, Rehabilitation, and Compen-
sation Act 2001 to a claimant under that Act; or”.

New (majority)
| |
“(iiic) a personal service rehabilitation payment for a
claimant under the Injury Prevention, Rehabilita-
tion, and Compensation Act 2001; or”.

|
(2) Insection 33A(1)(a)(iv), “(iiib)” is replaced by *(iiic)”.
(3) Section 33A(2)(ch)(i) is replaced by the following:

“(i) awithholding payment, if it is not—

“(A) an amount or proportion of a withholding
payment for which the Commissioner has
made a determination under regulation 7 of
the Income Tax (Withholding Payments)
Regulations 1979:
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Struck out (majority)

1

“(B) income that is an amount paid under

section 81(1)(b) of the Injury Prevention,

Rehabilitation, and Compensation Act
2001 to a claimant under that Act:

New (majority)

|

“(B) incomethat isapersonal servicerehabilita-

tion payment for a claimant under the

Injury Prevention, Rehabilitation, and
Compensation Act 2001:”.

(4)

()

After section 33A(2)(cb), the following is inserted:

“(d) isentitled to an amount of tax credit under section LH 1 of
the Income Tax Act 2004; or”.

Subsection (4) applies for the 200809 and later income years.

Struck out (majority)

152 New section 33C inserted

After section 33B, the following is inserted:

“33C Return not required for certain providers of attendant

care

A natural person who derives income in an income year for

providing attendant care to a claimant under section 81(1)(b)

of the Injury Prevention, Rehabilitation, and Compensation

Act 2001, either from a payment by the claimant or from a

payment on behalf of the claimant by the Accident Compensa

tion Corporation, is not required to furnish areturn of income

for the corresponding tax year if—

“(@) the taxable income of the natural person does not
exceed $9,500 for the tax year; and

“(b) tax is deducted at the rate of 15% from relevant
amounts paid under section 81(1)(b) of the Accident

Compensation Corporation; and
]
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Struck out (majority)
I 1

“(c) the natural person is not required to furnish areturn of
income under section 33A(1) for the tax year, ignoring
income from providing attendant care for the purposes

of that section.”
L [ |

New (majority)
| |
152 New section 33C inserted
After section 33B, the following is inserted:

“33C Return not required for certain providers of personal

services

A natural person who derives income in an income year for

providing persona services to a person who is a claimant

under the Injury Prevention, Rehabilitation, and Compensa-

tion Act 2001 is not required to furnish areturn of income for

the corresponding tax year if—

“(a) a persona service rehabilitation payment is made for
the claimant and for the personal services, and

“(b) the taxable income of the person does not exceed
$9,500 for the tax year; and

“(c) tax is deducted at the rate of 15% from the personal
service rehabilitation payment; and

“(d) the person is not required to furnish areturn of income
under section 33A(1) for the tax year, ignoring for the
purposes of that section income from providing per-
sonal services for which personal service rehabilitation
payments are made.”

153 New section 34B inserted
After section 34, the following is inserted:

“34B Commissioner to list tax agents
“(1) The Commissioner must compile and maintain a list of per-
sons who are tax agents.

“(2) A personiséligible to be atax agent if the person—
“(a) preparesthe returns of income required to be furnished
for 10 or more taxpayers, and
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Struck out (majority)

“(b) is1of the following:
“(i) apractitioner in a professional public practice:
“(ii) aperson in abusiness or occupation of preparing
returns of income:
“(ii1) the Maori Trustee.

New (majority)

|
“(b) is1of the following:
“(i) a practitioner carrying on a professional public
practice:
“(ii) aperson carrying on a business or occupation in
which returns of income are prepared:
“(ii1) the Maori Trustee.

Struck out (majority)

“(3)

1
A person who is not atax agent and who is eligible to be a tax
agent may give a notice to the Commissioner in a form
approved by the Commissioner—
“(a) stating that the person wishesto be listed as atax agent;
and
“(b) providing the information required by subsection (11), if
the person is not a natural person; and
“(c) providing any other information required by the

Commissioner.
[ |

New (majority)

“(3)

|
A person who is not atax agent and who is eligible to be atax
agent may give a notice (the application) to the Commis-
sioner in aform approved by the Commissioner—
“(a@) stating that the person wishesto be listed as atax agent;
and
|
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New (majority)

|
“(b) providing the information required by subsection (11), if
the person is not a natural person; and
“(c) providing any other information required by the
Commissioner.
|

“(4)

“(9)

“(6)

‘)

“(8)

“(9)

The Commissioner may request further information from the
person (the applicant) making the application and obtain
information relating to the applicant from other persons
before deciding whether to list the applicant as a tax agent.

The Commissioner must list the applicant as atax agent if the

Commissioner is satisfied by the available information that—

“(@) the applicant is entitled to make the application; and

“(b) listing the applicant as a tax agent would not adversely
affect the integrity of the tax system.

An applicant islisted as atax agent from the date given in the
Commissioner’s notice informing the applicant of the Com-
missioner’s decision to list the applicant as a tax agent.

The Commissioner must refuse to list an applicant as a tax

agent if the Commissioner is satisfied that—

“(a) the applicant is not entitled to make the application:

“(b) listing the applicant as a tax agent would adversely
affect the integrity of the tax system.

The Commissioner may remove a person from the list of tax

agents if the Commissioner is satisfied that—

“(a) the applicant is not eligible to be a tax agent:

“(b) continuing to list the applicant as a tax agent would
adversely affect the integrity of the tax system.

Before refusing to put a person on the list of tax agents, or

removing a person from the list, the Commissioner must—

“(a) givenoticeto the person of the Commissioner’ s reasons
for the proposed decision:

Struck out (majority)

1

“(b) consider any arguments against the proposed decision
that are provided by the person within—

]
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Struck out (majority)

“ (1)
“ (i)

1
the period of 30 days beginning from the day of
the notice, if subparagraph (ii) does not apply; or
the period of less than 30 days allowed by the
Commissioner, if the Commissioner considers
such a period is necessary to protect the integrity

of the tax system.
]

New (majority)

“(b) consider any arguments against the proposed decision
that are provided by the person within the period, begin-
ning from the day of the notice,—

“()
“(ii)

of 30 days, unless subparagraph (ii) or (iii) applies; or
allowed by the Commissioner of less than 30
days, if the Commissioner considers such a
period is necessary to protect the integrity of the
tax system; or

“(ii1) alowed by the Commissioner of more than 30

days, if the Commissioner considers such a
period is appropriate in the circumstances.
|

“(10) A person listed as a tax agent is removed from the list on the
date of the Commissioner’s notice that informs the person of
the Commissioner’s decision to remove the person from the

list.

“(11) An entity that is not a natural person must provide to the
Commissioner the information described in subsection (12) if

the entity—

“(a@) makes an application under subsection (3):
“(b) isatax agent who—

“()

“ (i)

has not made an application under subsection (3)
and has not previously provided information to
the Commissioner as required by this subsection:
has previously provided information to the Com-
missioner as required by this subsection and that
information is inaccurate.
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“(12) The information that subsection (11) requires an entity to pro-

vide to the Commissioner consists of the names of the foll ow-

ing persons—

Struck out (majority)

“(a)

1
each person responsible for the filing of the entity’s tax

returns, if the entity is a body corporate:
]

New (majority)

“(a)

|
each person having the duties of tax manager, chief
financial officer, chief executive officer, or director, if
the entity is a body corporate other than a closely-held
company:
|

“(b)

“(0)
“(d)

each shareholder of the entity, if the entity is a closely-
held company:

each partner in the entity, if the entity is a partnership:
each member of the entity, if the entity isan unincorpo-
rated body.

“(13) Anentity that isatax agent and is required by subsection (11) to
provide information to the Commissioner must provide the
information by—

“(a)

the day 12 months after the day on which the Taxation
(Annual Rates, Business Taxation, KiwiSaver, and Remedial Mat-
ters) Act 2007 receives the Royal assent, if the entity has
not made an application under subsection (3) and has not
previously provided information to the Commissioner
as required by subsection (11):

Struck out (majority)

“(b)

1
the end of the 3-month period beginning from the first
day on which the information most recently provided to
the Commissioner as required by subsection (11) is

inaccurate.
[ |
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New (majority)

|

“(b) theend of the 12-month period beginning from the first

day on which theinformation most recently provided to

the Commissioner as required by subsection (11) is
inaccurate.”

|

154

Dates by which annual returns to be furnished
After section 37(4A), the following is inserted:

“(4B) If the Commissioner extends under subsection (4) the timefor

155
D
(2)
156

(1)

2

157

aperson listed asatax agent to furnish areturn of incomefor a
taxpayer and the person ceases to be a tax agent before the
extension of time would have expired, the Commissioner
must extend the taxpayer’ s time for furnishing the return to a
date of 31 March on or after the date that would have applied
if the person had continued to be a tax agent.”

Annual returns by persons who receive subpart KD
credit

In section 41(3)(b), *“family tax credit” is replaced by “mini-
mum family tax credit”.

Subsection (1) applies for the 2007-08 and later income years.

Non-active companies may be excused from filing
returns
After section 43A(2)(d)(ii), the following is inserted:

“(iib) give rise to an amount of tax credit under section
LH 1 of the Income Tax Act 2004; or”.

Subsection (1) applies for the 2008-09 and later income years.

New section 48B inserted
After section 48, the following is inserted:

“48B Reconciliation statement for retirement scheme

“(1)

contribution withholding tax

If a retirement scheme contributor has made a retirement
scheme contribution to a retirement savings scheme for a
person in an income year, the retirement scheme contributor,
or the retirement savings scheme acting on behalf of the
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“(2

290

retirement scheme contributor, must deliver to the Commis-
sioner areconciliation statement for the income year showing
the information required by—

“(a)
“(b)

subsection (2), relating to the person; and
subsection (3), relating to the retirement scheme
contributor.

The reconciliation statement must show the following infor-
mation for theincome year relating to the person referred to in
subsection (1):

“(a)

“(b)

“(c)

“(d)

“(e)

“(f)
“(9)
“(h)
“(0)
“0)

“(K)

the total amount of retirement scheme contribution
withholding tax payable on retirement scheme contri-
butions; and

the total amount of imputation credits and Maori autho-
rity credits used in meeting the liability for retirement
scheme contribution withholding tax; and

the total amount of retirement scheme contribution
withholding tax paid or payable other than by using
imputation credits and Maori authority credits; and
the amount of each retirement scheme contribution
[Subject to retirement scheme contribution withholding
tax[Gland

the rate used to calculate the retirement scheme contri-
bution withholding tax on the retirement scheme contri-
bution; and

the retirement scheme contribution withholding tax for
the retirement scheme contribution; and

the amount of imputation credits attached to the retire-
ment scheme contribution; and

the amount of imputation credits used to meet the liabil-
ity for retirement scheme contribution withholding tax
on the retirement scheme contribution; and

the amount of Maori authority credits attached to the
retirement scheme contribution; and

the amount of Maori authority credits used to meet the
liability for retirement scheme contribution withholding
tax on the retirement scheme contribution; and

the amount of retirement scheme contribution with-
holding tax remaining owing on the retirement scheme
contribution after the use of imputation credits and
Meaori authority credits; and
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“(1)

“(m)

“(n)

the amount of retirement scheme contribution with-
holding tax on the retirement scheme contribution paid
other than by the use of imputation credits and Maori
authority credits; and

the tax file number, if arate of lessthan 39% is used to
calculate the retirement scheme contribution withhold-
ing tax on a retirement scheme contribution; and

the amount of the imputation credits or Maori authority
credits attached to the retirement scheme contribution
that are not used to meet the liability for retirement
scheme contribution withholding tax [Cland ]

New (majority)

“(0)
“(p)
“(a)

|
the total amount of non-resident withholding tax pay-
able on retirement scheme contributions; and
the amount of each retirement scheme contribution that
is non-resident withholding income; and
any other particulars the Commissioner may require.
|

“(3)

“(4)

The reconciliation statement must show the following infor-
mation for the income year relating to the retirement scheme
contributor referred to in subsection (1):

“(a

“(b)

“(0)

“(d)

“(e)

the total amount of retirement scheme contributions for
which retirement scheme contribution withholding tax
is payable; and

the total amount of retirement scheme contribution
withholding tax payable on retirement scheme contri-
butions; and

the total amount of imputation credits used in meeting
the liability for retirement scheme contribution with-
holding tax; and

the total amount of Maori authority credits used in
meeting the liability for retirement scheme contribution
withholding tax; and

the total amount of retirement scheme contribution
withholding tax paid or payable other than by using
imputation credits and Maori authority credits.

The reconciliation statement required by subsection (1) for an
income year must be received by the Commissioner on or
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before the end of the second month following the end of the
income year.”

New (majority)
| |
157B Portfolio tax rate entities and portfolio investor proxies
to make returns, file annual reconciliation statement
(1) Section 57B(1)(b) is replaced by the following:
“(b) by the day that is the end of the month beginning from
the end of the portfolio calculation period.”

(2) Section 57B(3)(a)(ii) is replaced by the following:
“(i) by the day given by subsection (3B) for the portfolio
investor exit period; and”.
(3) After section 57B(3), the following is inserted:

“(3B)A person who is required to perform responsibilities under
subsection (3)(a) for a portfolio investor exit period must
perform the responsibilities by the day that is—

“(a) theend of the 1-month period beginning from the end of
the portfolio investor exit period, if paragraphs (b) and (c)
do not apply; or

“(b) the 15 January following the end of the portfolio inves-
tor exit period, if the portfolio investor exit period ends
in November; or

“(c) the end of the month beginning from the end of the
month in which the portfolio investor exit period ends,
if the day given by paragraph (a) does not exist.”

(4) In section 57B(4)(b), “for the tax year” is inserted after
“income tax” .

(5) After section 57B(6), the following is added:

“(7) A personwhoisaportfolio tax rate entity or portfolio investor
proxy and makes a payment of income tax under section HL
23B of the Income Tax Act 2004 for a period in an income
year that is not included in areturn required by subsection (3)
must file a tax return for the period—

“(a@) in the prescribed form showing—
“(i) the amount of the payment for the period; and
| |
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New (majority)
| |

“(ii) the information concerning the payment that
would be required in a return under subsection
(3); and

“(iii) further information that the Commissioner con-
siders relevant; and

“(b) by the day that is—

“(i) the end of the month beginning from the end of
the month in which the period ends, if subpara-
graph (i) does not apply; or

“(i1) the 15 January following the end of the period, if
the period ends in November.”

157C Disclosure of interest in foreign company or foreign
investment fund
After section 61(1B), the following is inserted:

“(1C) A portfolio tax rate entity that does not make payments of tax
under section HL 22 of the Income Tax Act 2004 is required
to make a disclosure under subsection (1) in the prescribed
form by the due date for the entity’ s return under section 57B
for the tax year.”

158 New sections 68D and 68E inserted
(1) Before section 69, the following is inserted:

“68D Statementsin relation to research and development tax
credits: single persons

“(1) This section applies to a person who—

“(@) is not a member of an internal software devel opment
group; and

“(b) is not a partner in a partnership to which section 68E
applies.

“(2) The person must furnish, in the form and electronic format
prescribed by the Commissioner, a statement in relation to
research and development tax credits under section LH 1 of the
Income Tax Act 2004 that they claim for a tax year.
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Struck out (majority)

“(3)

1
The statement described in subsection (2) must be furnished to
the Commissioner—
“(@) onlyintheelectronicformat prescribed by the Commis-
sioner; and
“(b) no later than the last day for furnishing a return of

income for the relevant tax year under section 37.
]

New (majority)

“(3)

|
The statement described in subsection (2) must be furnished to
the Commissioner no later than—
“(@) theday that is 30 days after the last day for furnishing a
return of income for the relevant tax year under section
37; or
“(b) theday that is 2 years after the last day for furnishing a
return of income for the relevant tax year under section
37, if—
“(i) that tax year isthe 2008-09 or 2009-10 tax year;
and
“(ii) the person has not claimed, in areturn of income
for that tax year, research and development tax
credits under section LH 1 of the Income Tax Act
2004.
|

“(4)

A person is treated as complying with this section for the
purposes of section LH 1(4) of the Income Tax Act 2004 before
the last day for furnishing a statement under subsection (3).

“68E Statementsin relation to research and development tax

“(1)

“(2

294

credits: internal software development groups and
partner ships

This section applies to—

“(@) aninterna software development group:

“(b) apartnership that chooses to apply this section.

The nominated member of an internal software development
group or the partnership must furnish, in the electronic format
prescribed by the Commissioner, a statement in relation to
research and development tax credits under section LH 1 of the
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Income Tax Act 2004 that the members of the internal
software development group or partners of the partnership
clam for atax year.

Struck out (majority)

“(3)

1
The statement described in subsection (2) must be furnished to
the Commissioner no later than—
“(a) thelatest day for furnishing areturn of income or joint
return of income for the relevant tax year under section
37 for any member of the internal software develop-
ment group or for the partnership; or
“(b) such further time beyond the day described in paragraph
(a) as the Commissioner may allow, but only if the case

is one of simple oversight.
]

New (majority)

“(3)

|
The statement described in subsection (2) must be furnished to
the Commissioner no later than,—
“(@ theday that is—

“(i) 30daysafter thelatest day for any member of the
internal software group or for the partnership to
furnish a return of income or joint return of
income for the relevant tax year under section 37,
or

“(ii) such later day that the Commissioner may allow,
if the Commissioner considers that a failure to
meet the requirements of subparagraph (i) is aresult
of simple oversight; or

“(b) the day that is 2 years after the latest day for any
member of the internal software group or for the part-
nership to furnish a return of income or joint return of
income for the relevant tax year under section 37, if—

“(i) that tax year isthe 2008-09 or 2009-10 tax year;
and

|
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New (majority)

|
“(il) no member or partner has claimed, in areturn of
income for that tax year, research and develop-
ment tax credits under section LH 1 of the Income
Tax Act 2004.
|

“(4) A member of an internal software development group and a

(2)

159
D

(2)

160
D

(2)

296

partner in a partnership are treated as complying with this
section for purposes of section LH 1(4) of the Income Tax Act
2004 before the last day for furnishing a statement under
subsection (3).”

Subsection (1) applies for the 2008-09 and later income years.

Particulars to beincluded in income statement
In section 80E(2)(eq), “family support and family plus’ is
replaced by “Working for Families tax credits”.

Subsection (1) applies for the 2007-08 and later income years.

Officers to maintain secrecy
Before section 81(4)(g), the following is inserted:

“(fc) communicating to a person who is a member,
employee, or agent, of the New Zealand Customs Ser-
vice, information that—

“(i) thepersonisauthorised by the New Zealand Cus-
toms Service to receive; and

“(ii) relates to a person who is liable to pay financial
support under the Child Support Act 1991; and

“(iii) the Commissioner considersis not undesirable to
disclose and is reasonably necessary for the pur-
poses specified in sections 280K and 280L of the
Customs and Excise Act 1996:”.

After section 81(4)(Ib), the following is inserted:

“(lc) communicating to ataxpayer whose return of incomeis
being or has been prepared by another person as an
agent of the taxpayer—

“(i) whether the person is listed as a tax agent:
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161

D)

)

“(ii) any decision of the Commissioner removing the
person from the list of tax agents or refusing to
list the person as a tax agent:”.

Disclosure of information concerning actions of tax
advisor

The heading to section 81B is replaced by “Disclosure of
infor mation concer ning tax advisor or person acting astax
agent”.

In section 81B, the following is added as subsection (2):

Struck out (majority)

“(2

1
Despite section 81, if the Commissioner removes a person
from the list of tax agents or refusesto list the person as atax
agent the Commissioner may supply—

“(a@) to an association or group—

“(i) of which the personis, or purports to be, a mem-
ber as a person who isin a business of preparing
tax returns for other people; and

“(ii) whose members are subject to a professional
code of conduct and a disciplinary process that
enforces compliance with the code of conduct:

“(b) information about—
“(i) the decision of the Commissioner:
“(ii) an action or omission of the person influencing

the decision.”
[

New (majority)

“(2)

|
Despite section 81, the Commissioner may supply informa-
tion about a person to an association or group if—

“(a) thepersonis, or purportsto be, amember of the associ-
ation or group as a person who is in a business of
preparing tax returns for other people; and

“(b) the members of the association or group are subject
to—

“(i) aprofessional code of conduct; and
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New (majority)

|

“(ii) adisciplinary process that enforces compliance

with the code of conduct; and
“(c) theinformation—

“(i) is relevant to a decision of the Commissioner
removing the person from thelist of tax agents or
refusing to list the person as a tax agent:

“(ii) in the Commissioner’s opinion, is or would be
relevant to a decision referred to in subparagraph
(i).”

|

162

D)

(2)

Disclosure of information in relation to family income

assistance

In section 85G,—

(& intheheading: “family income assistance” isreplaced
by “Working for Families tax credits’:

(b) insubsection (1)(a), “family support credit” is replaced
by “family tax credit”.

Subsection (1) applies for the 2007—08 and later income years.

New (majority)

162B Use of information supplied under section 85GA

In the heading to section 85GC, *“ section 85GA” is replaced
by “section 85GB”.
|

163

“(1)

298

Where Commissioner accepts adjustment proposed by
disputant

Section 89J, other than the heading, is replaced by the
following:

If the Commissioner accepts or is deemed to accept an adjust-

ment proposed by a disputant, and section 89L does not apply,

the Commissioner must include or take account of the adjust-

ment in—

“(@) anotice of assessment issued to the disputant; and

“(b) any further notice of assessment or further amended
assessment issued to the disputant.
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“(2

Despite subsection (1), the Commissioner may issue a notice of
assessment or an amended assessment that does not include or
take into account an adjustment that the Commissioner has
accepted, or is deemed to have accepted, if the Commissioner
considers that the disputant in relation to the adjustment—
“(@ was fraudulent:

“(b) wilfully misled the Commissioner.

Struck out (majority)

1
“(c) omitted to supply the Commissioner with relevant

information.”
[ |

164

Determinations relating to financial arrangements
After section 90AC(1)(b), the following is inserted:

Struck out (majority)

“(ba) the aternative method that may be applied to determine
the income derived or expenditure incurred for afinan-
cia arrangement or class of financia arrangements

under section EW 15€(5) of the Income Tax Act 2004:".
]

New (majority)

“(ba) the method that may be applied to determine theincome
derived or expenditure incurred for afinancial arrange-
ment or class of financial arrangements under section EW
15B(5)(c) or EW 15D(2)(d) of the Income Tax Act 2004.".

|

Struck out (majority)

165

1
Determination on type of interest in FIF and use of fair
dividend rate method
Section 91AAO(2) is repeal ed.
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New (majority)

165

(1)
“(2)

“(3)

|
Determination on type of interest in FIF and use of fair
dividend rate method
Section 91AA0O(2) and (3) are replaced by the following:

In making a determination, the Commissioner may take into

account the following:

“(a@) the principle that the fair dividend rate method should
not be used for an attributing interest in a FIF that is
economically equivalent to aloan denominated in New
Zedland dollars:

“(b) the extent to which the assets of a FIF—

“(i) areloans, fixed rate shares as defined in section
LF 2 of the Income Tax Act 2004, or arrange-
ments with a fixed economic return:

“(ii) are denominated in New Zealand dollars:

“(iii) have avauein New Zealand dollars that is sub-
stantially unaffected by variations in currency
exchange rates:

“(c) the compliance costs incurred by a person required to
use the fair dividend rate method:

“(d) arrangements affecting the assets of a FIF and interests
held directly or indirectly in a FIF.

A determination may be made for income years specified in
the determination.

“(3B) A determination does not apply for a person and an income

year beginning before the date of the determination unless the
person chooses that the determination apply for the income
year.”

300

(2) Section 91AAQ(5) is replaced by the following:
“(5) The Commissioner must:
“(@ notify the making of a determination in the Gazette
within 30 days of the date of the determination; and
“(b) publishthe determination in apublication of the depart-
ment as soon as possible.”
| |
166 New heading and section 91AAP inserted
(1) After section 91AAO, the following is inserted:
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“Determinations relating to research and development tax

credits

“91AAP Determinations relating to requirements for research

“(1)

“(2

“(3)

and development tax credits

For the purposes of a person or group of persons claiming a

tax credit under section LH 1 of the Income Tax Act 2004, if the

person or group of persons applies in writing requesting a

determination under this section, the Commissioner may

determine whether—

“(a) aperson meetsthedligibility requirementsin section LH 2
of that Act:

“(b) expenditure or depreciation |oss meets the requirements
of the definition of eligibleamount in section LH 3 of that
Act:

“(c) an activity meets the requirements of the definition of
resear ch and development activities in section [1H 41
[LH 5C0f that Act.

An application under subsection (1) must be made in accordance
with relevant regulations, or, if there are no relevant regula-
tions, in accordance with a procedure that the Commissioner
prescribes.

Subject to this section, a determination made under subsection
(1) is treated as made under that subsection, and as valid, on
and after the date on which the Commissioner signs it.

Struck out (majority)

“(4)

1
A determination made under subsection (1) is binding the Com-
missioner and on the person or group of persons who request
it.

]

New (majority)

“(4)

|
A determination made under subsection (1) is binding on the
Commissioner but not binding on the person or group of
persons who request it.

|

“(5)

A determination under subsection (1) is void, and treated as not
existing, from the earliest of—
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“(a) thedate onwhich legidation comesinto force which, to
the detriment of the person or group of persons relying
on the determination, repeals or amends law relevant to
the determination:

“(b) thedate on which amaterial misrepresentation or omis-
sion occurs, whether intentional or not:

“(c) the date on which the Commissioner sends a notice to
the person or group of persons that the Commissioner
has withdrawn the determination.

Struck out (majority)

“(6)

“(7)

1
Despite subsection (5)(c), a determination that the Commis-
sioner has withdrawn is valid, and treated as existing, to the
extent that an activity that the determination relates is started
before the date on which the notice of withdrawal is sent.

The person or group of persons who request a determination
under subsection (1) may dispute or challenge the determination
under Parts 4A and 8A.

New (majority)

“(6)

“(7)

|
Despite subsection (5)(c), a determination that the Commis-
sioner has withdrawn is valid, and treated as existing, to the
extent that an activity to which the determination relates is
started before the date on which the notice of withdrawal is
sent.

A determination under subsection (1) may not be disputed or
challenged under Part 4A or 8A.”
|

(2)
167

1)

2

302

Subsection (1) applies for the 200809 and later income years.

Taxation laws in respect of which binding rulings may
be made

In section 91C(1)(f), in the words before subparagraph (i),
“paragraphs (a) to (e)” is replaced by “paragraphs (a) to
(eb)”.

In section 91C(1)(f)(i), “ paragraph (€)” is replaced by “ para-
graph (e) or (eb)”.
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Struck out (majority)

3)

The following is added to section 91C:

New (majority)

3

After section 91C(3), the following is added:
|

“(4)

(4)
Q)

168

Despite subsection (1), the Commissioner may not make a

binding ruling on the following provisions and matters:

“(a) whether a person meets the eligibility requirements in
section LH 2 of the Income Tax Act 2004:

“(b) whether expenditure or depreciation loss meets the
requirements of the definition of eligible amount in
section LH 3 of that Act:

“(c) whether an activity meets the requirements of the defi-
nition of research and development activities in
section (LN 4CT1H 5C0f that Act.”

Subsections (1) and (2) apply for the 200506 and later income
years.

Subsection (3) applies for the 2008-09 and later income years.

New section 98B inserted
After section 98, the following is inserted:

“98B Assessment of retirement scheme contribution

“(1)

“(2

withholding tax

The Commissioner may, for any person who is chargeable
with retirement scheme contribution withholding tax under
section NEB 2 of the Income Tax Act 2004, make an assess-
ment of the amount of the retirement scheme contribution on
which, in the Commissioner’s judgment, retirement scheme
contribution withholding tax ought to be imposed and an
assessment of the amount of that tax.

The person is liable to pay the tax so assessed except to the
extent that the person establishes in proceedings challenging
the assessment that the assessment is excessive or that the
person is not chargeable with the tax assessed.
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“(3) Sections 109, 111, and 113 shall apply, so far as may be, with

respect to an assessment made under subsection (1) of this

section as if—

“(a) inthose sections, theterm *taxpayer” included aperson
who is chargeable with retirement scheme contribution
withholding tax; and

“(b) insection 113, theterm *tax already assessed” included
retirement scheme contribution withholding tax already
assessed under subsection (1) of this section.

“(4) An assessment made under this section shall be subject to

challenge in the same manner as an assessment of income tax
imposed under section BB 1 of the Income Tax Act 2004, and
Part VIIIA of this Act shall apply accordingly.”

Struck out (majority)

169 Timebar for amendment of income tax assessment

L)

After section 108(1A), the following is inserted:

“(1B) Despite subsection (1), the Commissioner may not amend an

(2)

assessment so as to increase an amount of research and

development tax credit under section LH 1 of the Income Tax

Act 2004 if—

“(a) a taxpayer furnishes an income tax return for the
2008-09 or a later tax year; and

“(b) 1 year has passed from the end of the tax year in which
the taxpayer provides the tax return; and

“(c) thetaxpayer has not issued anotice of proposed adjust-
ment to the Commissioner for an amount of research
and development tax credit for the relevant tax year
within the relevant response period.”

Subsection (1) appliesfor the 200809 and | ater income years.
]

New (majority)

169 Time bar for amendment of income tax assessment

1)

After section 108(1A), the following is inserted:

“(1B) Despite subsection (1), the Commissioner may not amend an

assessment so as to increase an amount of research and
|
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New (majority)

|

development tax credit under section LH 1 of the Income Tax

Act 2004 if—

“(a) a taxpayer furnishes an income tax return for the
2008-09 or a later tax year; and

“(b) 2 years have passed from the end of the tax year in
which the taxpayer provides the tax return; and

“(c) thetaxpayer has not issued a notice of proposed adjust-
ment to the Commissioner for an amount of research
and development tax credit for the relevant tax year
within the relevant response period.”

(2) Insection 108(1B)(b), as inserted by subsection (1), “ 2 years have”
isreplaced by “1 year has”.

(3) Subsection (1) applies for the 2008-09 and 2009-10 income
years.

(4) Subsection (2) applies for the 2010-11 and later income years.

| |

170 Extension of time bars

(1) Insection 108B(3)(d), “section 108" is replaced by * section
108(1)".

(2) Subsection (1) applies for the 200809 and later income years.

171 Commissioner may at any time amend assessments

(1) Insection113(1), “section 89N" isreplaced by * sections 89N
and 113D”.

(2)  Subsection (1) applies for the 2008-09 and later income years.

172 New section 113D inserted

(1) After section 113C, the following is inserted:

“113D Amended assessments for research and development

tax credits

If ataxpayer has issued a notice of proposed adjustment for
their claim for an amount of research and development tax
credit under section LH 1 of the Income Tax Act 2004 within the
relevant response period, the Commissioner may not amend
an assessment so as to increase the amount of tax credit by
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more than the adjustment proposed in the notice of proposed
adjustment.”

(2) subsection (1) applies for the 2008-09 and later income years.

New (majority)
| |
172B Residual income tax of new provisional taxpayer
(1) Section 120KC(1)(b) is replaced by the following:
“(b) in 2 equa instalments on the interest instalment dates,
for the corresponding year,—
“(i) DandF, if section MB 8(8)(b)(i) applies; or
“(il) CandF, if section MB 8(8)(b)(ii) applies:”.
(2)  Subsection (1) applies for the 2008-09 and later income years.

172C Heading to example replaced
The heading to the example after section 120K C is replaced
by “Example: Section 120KD”.

172D Provisional tax instalmentsin transitional years

(1) In section 120KD(1), “section 120KE(1)" is replaced by
“section 120KE(1) or (3)”.

(2) Insection 120KD(2), the second sentenceisreplaced by “The
date interest starts is the day after the day on which payment
of the instalment is due under section MB 20 of that Act.”

(3) Subsections (1) and (2) apply for the 2008-09 and later income
years.

172E Heading to example replaced
The heading to the example after section 120KD is replaced
by “Example: Section 120KE”.

173 Provisional tax and rules on use of money interest
(1) Section 120KE(6) is replaced by the following:
“(6) A taxpayer isnot entitled to use of money interest for overpaid
tax under section 120D until the later of—
“(a) the day after the date—
“(i) on which they notify the Commissioner under
section MB 17(2); or
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2

174
D)

)
“(6)

“(ii) set out in section MB 17(3) (as the case may be):
“(b) the day after their last ratio instalment date.”

Subsection (1) applies for the 200809 and later income years.

Late filing penalties
In the heading to section 139A, “penalties’ is replaced by
“penalty for certain returns’.

After section 139A(5), the following is added:

In the case of a late filing penalty for failing to file an
employer monthly schedule by the due date, the Commis-
sioner must—

“(a) give notice to the taxpayer that alate filing penalty will
be payable for a further failure to file an employer
monthly schedule on time, if the taxpayer has filed on
time all employer monthly schedules due for filing in
the period—

Struck out (majority)

1
“(i) beginning with the later of 1 April 2008 and the

day 12 months before the due date; and
]

New (majority)

|

“(i) beginning with the later of 1 April 1999 and the
day 12 months before the due date; and

|

“(ii) ending before the due date; or

“(b) givenoticeto the taxpayer that the penalty is payable, if
the taxpayer has not filed on time all employer monthly
schedules due for filing in the period referred to in
paragraph (a).”

Struck out (majority)

3)

1
Subsections (1) and (2) apply for employer monthly schedules
due on or after 1 April 2008.
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New (majority)

(3) Subsections (1) and (2) apply for employer monthly schedules
due on or after 1 April 1999.

|

175 New section 139AAA inserted

(1) After section 139A, the following is inserted:

“139AAA Latefiling penalty for GST returns

“(1)

“(2

“(3)

This section appliesto atax return (a GST return) required to
be furnished by aregistered person under sections 16 to 18 of
the Goods and Services Tax Act 1985.
A registered person is liable to pay alate filing penalty if—
“(a) the registered person does not complete and provide a
GST return by the due date for filing the GST return;
and
“(b) the registered person has failed to file on time a GST
return due in the period—
“(i) beginning with the later of 1 April 2008 and the
day 12 months before the due date; and
“(ii) ending before the due date; and
“(c) the Commissioner notifiesthe registered person that the
penalty is payable.
Thelatefiling penalty for a GST return for aregistered person
is—

Struck out (majority)

1
“(@) $250, if the registered person accounts for tax payable
on an invoice basis on the due date for filing the GST
return; or
“(b) $50, if theregistered person accountsfor tax payable on
a payments basis on the due date for filing the GST
return.
]
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New (majority)

|
“(@) $250, if on the due date for filing the GST return the
registered person accountsfor tax payable on aninvoice
basis or hybrid basis; or
“(b) $50, if on the due date for filing the GST return the
registered person accounts for tax payable on a pay-
ments basis.
|

“(4)

(2)

The Commissioner must—

“(a) give notice to the registered person that a late filing
penalty will be payablefor afurther failuretofileaGST
return on time, if the registered person hasfiled on time
all GST returns due for filing in the period—

“(i) beginning with the later of 1 April 2008 and the
day 12 months before the due date; and
“(ii) ending before the due date; or

“(b) give notice to the registered person that the penalty is
payable, if the registered person has not filed on time all
GST returns due for filing in the period referred to in
paragraph (a).”

Subsection (1) applies for a tax return required to be furnished

under sections 16 to 18 of the Goods and Services Tax Act

1985 and due on or after 1 April 2008.

Struck out (majority)

176
D)
‘(3

L ate payment penalty
Section 139B(3) and (3A) are replaced by the following:

Aninitial late penalty imposed on ataxpayer under subsection
(2A) is added under subsection (3A) to the unpaid tax to which it
relates if—
“(@) thetaxpayer hasfailed to pay on time an amount of tax
due for payment in the period—
“(i) beginning with the later of 1 April 2008 and the
day 2 years before the due date; and
“(ii) ending before the due date:
“(b) thetaxpayer has paid on time all amounts of tax due for

payment in the period referred to in paragraph (a) and—
]
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Struck out (majority)
I 1

“(i) the Commissioner gives the taxpayer a notice
setting a further date for payment of the unpaid
tax; and

“(i1) the taxpayer does not pay the unpaid tax before
the date that is the earlier of the further date and
the date that is 1 month after the date of the
notice.

“(3A) If this subsection applies for an initial late penalty,—

“(@) the part of the initial late penalty imposed under sub-
section (2A)(a) is added to the unpaid tax to which it
relates on the day after the due date for payment of the
unpaid tax:

“(b) the part of the initial late penalty imposed under sub-
section (2A)(b) is added to the unpaid tax to which it
relates at the end of the 6th day after the day referred to
in paragraph (a).”

(2)  Subsection (1) applies for unpaid tax due for payment on or

after 1 April 2008.

New (majority)

176 Late payment penalty
(1) Section 139B(1) to (3A) are replaced by the following:

“(1) Thissection applies to ataxpayer if and to the extent that the
taxpayer does not pay by the due date (the default date) an
amount of tax (the unpaid tax), calculated by the taxpayer as
payable or for which the taxpayer is assessed, and—

“(d) theunpaid tax isprovisional tax or a penalty relating to
afailure to pay provisional tax:

“(b) thetaxpayer hasfailed to pay on time an amount of tax
due for payment in the period—
“(i) beginning with the later of 1 April 2008 and the

day 2 years before the default date; and

“(ii) ending before the default date:

“(c) thetaxpayer has paid on time all amounts of tax due for
payment in the period referred to in paragraph (b) and—

| |
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New (majority)

“(2)

“(3)

(2)

3)

|
“(i) the Commissioner gives the taxpayer a notice
setting a further date for payment of the unpad
tax; and
“(ii) the taxpayer does not pay the unpaid tax before
the date that is the earlier of the further date and
the date that is 1 month after the date of the
notice.

Thetaxpayer isliable to pay alate payment penalty consisting
of—
“(@ aninitia late payment penalty equal to the total of—
“(i) 1% of the unpaid tax; and
“(ii) 4% of the amount of tax to pay at the end of the
sixth day after the day on which a penalty under
subparagraph (i) is imposed; and
“(b) anincremental late payment penalty equal to 1% of the
amount of tax to pay determined on each day that falls 1
month after a day on which a penalty is imposed
under—
“(i) this subsection:
“(i) subsection (2A)(a) or (2B) as they were before
the enactment of section 176 of the Taxation
(Annual Rates, Business Taxation, KiwiSaver,
and Remedia Matters) Act 2007:

An initia late payment penalty is added to the unpaid tax to

which it relates—

“(a) ontheday after the default date for the unpaid tax, if it
is imposed under subsection (2)(a)(i):

“(b) at the end of the sixth day after the day referred to in
paragraph (a), if it is imposed under subsection (2)(a)(ii).”

In section 139B(3B),—

(@ ‘“subsection (2A)(b)” is replaced by ‘subsection
(2)(@)(ii)” :

(b) “subsection (2A)(a)” isreplaced by “ subsection (2)(a)(i)” .

Subsections (1) and (2) apply for unpaid tax that on or after

1 April 2008 becomes due for payment.

|
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New (majority)

176B Imposition of late payment penalties when financial

D)

(2)

relief sought

In section 139BA(1),—

(& ‘“section 139B(2A)(a)” is replaced by ‘section
139B(2)(a)(i)” :

(b) *“section 139B(2A)(b)” is replaced by ‘‘section
139B(2)(a)(ii)” .

Subsection (1) applies for unpaid tax that on or after 1 April

2008 becomes due for payment.

|

177
L)

)

178

L ate payment penalty and provisional tax

In section 139C(2), in the definition of provisional tax pay-

able, the following is inserted after paragraph (aa):

“(ab) for an instalment date and a taxpayer to whom section
MB 10 of the Income Tax Act 2004 applies, means the
lesser of —

“(i) the amount calculated under section MB 10 of
that Act:

“(i) the amount calculated as payable under section
MB 10 of that Act, if the GST ratio is substituted
for a GST ratio which is calculated using the
taxpayer’s residual income tax for the tax year
and taxable supplies for the corresponding
income year:”.

Subsection (1) applies for the 2008-09 and later income years.

Imputation penalty tax payable where end of year debit
balance

Struck out (majority)

D)

The following is added to section 140B:

New (majority)

D)

312

After section 140B(2), the following is added:

10

15

20

25



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 2 cl 179

“(3)

(2)

179
D

The amount given by subsection (2) for the year ending 31
March 2010 is reduced by the amount of imputation penalty
tax payable under section 140BB.”

Subsection (1) applies for the 2008-09 and later income years.

New section 140BB inserted
After section 140B, the following is inserted:

“140BB Imputation penalty tax payable in some

“(1)

circumstances

This section applies when a company has an end of year debit
balance under section ME 2 of the Income Tax Act 2004 for
its imputation credit account as at 31 March 2010, if the
company is treated, for the purposes of this section, as only
having:

Struck out (majority)

1
“(a) credits and balances to the extent to which they arise
from income, expenditure, memorandum account deb-
its, credits, and balances, refunds, tax, tax credits, trans-
fers, withholdings, or other items dealt with, arising, or
calculated using an old company tax rate; and
“(b) debits and balances to the extent to which the company
has, as provided by section MZ 10 of the Income Tax Act
2004, attached imputation creditsin excess of the 30/70
imputation ratio or the 30/70 combined imputation and
dividend withholding payment ratio.

New (majority)

|
“(a) credits and balances to the extent to which they arise
from memorandum account debits, credits, and bal-
ances, refunds, tax, tax credits, transfers, withholdings,
or other items dealt with, arising, or calculated using an

old company tax rate; and
|
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New (majority)

|

“(b) debits and balances to the extent to which the company

has, as provided by section Mz 13 of the Income Tax Act

2004, attached imputation creditsin excess of the 30/70

imputation ratio or the 30/70 combined imputation and
dividend withholding payment ratio.

|

“(2
“(3)

The company is liable for a special tax known as imputation
penalty tax.

The amount of imputation penalty tax is 10% of the positive
difference between zero and the end of year debit balance
described in subsection (1).”

(2) Subsection (1) applies for the 2008-09 and later income years.
180 Dividend withholding payment penalty tax payable
where end of year debit balance
Struck out (majority)
1 1
(1) Thefollowing is added to section 140C:
L ]
New (majority)
| |
(1) After section 140C(2), the following is added:
| |
“(3) The amount given by subsection (2) for the year ending 31
March 2010 isreduced by the amount of dividend withholding
payment penalty tax payable under section 140CA.”
(2) Subsection (1) applies for the 2008-09 and later income years.
181 New section 140CA inserted
(1) After section 140C, the following is inserted:

“140CA Dividend withholding payment penalty tax payable

“(1)
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This section applies when acompany has an end of year debit
balance under section MG 1 of the Income Tax Act 2004 for
its dividend withholding payment account as at 31 March
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2010, if the company is treated, for the purposes of this
section, as only having:

Struck out (majority)

1

“(a) credits and balances to the extent to which they arise

from income, expenditure, memorandum account deb-

its, credits, and balances, refunds, tax, tax credits, trans-

fers, withholdings, or other items dealt with, arising, or
calculated using an old company tax rate; and

“(b) debits and balances to the extent to which the company

has, as provided by section MZ 10 of the Income Tax Act

2004, attached imputation creditsin excess of the 30/70

dividend withholding payment ratio or the 30/70 com-

bined imputation and dividend withholding payment

ratio.
[ |

New (majority)

|
“(a) credits and balances to the extent to which they arise
from memorandum account debits, credits, and bal-
ances, refunds, tax, tax credits, transfers, withholdings,
or other items dealt with, arising, or calculated using an
old company tax rate; and
“(b) debits and balances to the extent to which the company
has, as provided by section MZ 13 of the Income Tax Act
2004, attached imputation creditsin excess of the 30/70
dividend withholding payment ratio or the 30/70 com-
bined imputation and dividend withholding payment
ratio.
|

“(2)
“(3)

(2)

The company is liable for a special tax known as dividend
withholding payment penalty tax.

The amount of imputation penalty tax is 10% of the positive
difference between zero and the end of year debit balance
described in subsection (1).”

Subsection (1) applies for the 2008-09 and later income years.
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182 Tax shortfalls

(1) Insection 141(7)(b), “or areduction in tax to pay” isinserted
after “refund of tax”.

(2) Insection 141(7), in the words after paragraph (c), “ or reduc-
tion,” isinserted after “increased refund,”.

(3) After section 141(7), the following is inserted:

“(7B) The Commissioner may exercise the discretion under sub-
section (7) in relation to a taxpayer and an associated person
having a different return period if—

(4)

316

“(a)

“(b)

“(0)

subsection (7) would apply to the taxpayer in the
absence of this subsection if the associated person’s
return period were the same as the taxpayer’s return
period; and

the taxpayer’s return period affected by the adjustment
referred to in subsection (7)(a) overlaps the associated
person’s return period affected by the adjustment
referred to in subsection (7)(b); and

the taxpayer’ stax position isnot an abusive tax position
and does not involve evasion or a similar act.”

After section 141(7), the following is inserted:
“(7C) Subsection (7D) applies if—

“(a)

“(b)
“(0)

“(d)
“(e)

the Commissioner makes an adjustment to ataxpayer’s
tax position (taxpayer A) for atax credit under section
LH 1 of the Income Tax Act 2004 relating to internal
softwar e development, asthat term is defined in section
[IH 711CTIH 12of that Act; and

the adjustment described in paragraph (a) results in a tax
shortfall; and

the Commissioner makes an adjustment to another tax-
payer’stax position (taxpayer B) for atax credit under
section LH 1 of that Act for internal software develop-
ment as defined in section CIH 77CTLH 12 0f that Act;
and

the adjustment described in paragraph (c) is for the same
tax year as the adjustment described in paragraph (a); and
for taxpayer B, an entitlement to an amount of refund
or increased refund of tax (the refund amount) results
from the adjustment described in paragraph (c); and
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“(f) for the period to which the adjustments described in
paragraphs (a) and (c) relate, taxpayer A and taxpayer B
are members of the same internal software devel opment
group, asthat term isdefined in section CIH 77TLH 12 —of
that Act; and -

“(g) thetax credits described in paragraphs (a) and (c) relate to
expenditure or depreciation loss under subpart LH
incurred while taxpayer A and taxpayer B are members
of the same interna software development group, as
that term is defined in section [ZH 17CTLH 12of that Act.

“(7D) If thissubsection applies because of subsection (7€) of thisAct,

then, for the purposes of imposing a penalty, the Commis-
sioner may treat an amount that is less than or equal to tax-
payer B’s refund amount, described in subsection (7C)(e), as an
amount of tax paid by taxpayer A. Treating the amount as tax
paid by taxpayer A for the purposes of imposing a penalty
reduces taxpayer A’s shortfall.”

Struck out (majority)

1 1

(5) Subsection (3) applies for tax positions taken on or after 1 April
2008.

L ]

New (majority)

| |

(5) Subsections (1) to (3) apply for tax positions taken on or after
1 April 2008.

| |

(6) Subsection (4) applies for the 2008-09 and later income years.

183 Not taking reasonable care

(1) After section 141A(2), the following is inserted:

Struck out (majority)

“(2B) A taxpayer who, in taking atax position, relies on an action or

advice of atax advisor engaged by the taxpayer takes reasona-
ble care in relying on the action or advice except if the
taxpayer—

]
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Struck out (majority)

1

“(@) isthe employer of the tax advisor:

“(b) does not provide to the tax advisor adequate informa
tion relating to the tax position:

“(c) does not provide to the tax advisor adequate
instructions relating to the tax position:

“(d) has reason to believe that the action or advice is
incorrect:

“(e) has previously had a tax shortfall for the same type of
tax arising from a corresponding tax position in an
earlier return and does not take reasonable care to avoid

the further tax shortfall.”
[

New (majority)

“(2B) A taxpayer who, in taking atax position, relies on an action or

advice of a tax advisor engaged by the taxpayer, or by a
company in the same group of companies as the taxpayer,
takes reasonable carein relying on the action or advice except
if the taxpayer—

“(@ isthe employer of the tax advisor:

“(b) does not provide to the tax advisor adequate informa
tion relating to the tax position:

“(c) does not provide to the tax advisor adequate
instructions relating to the tax position:

“(d) has reason to believe that the action or advice is
incorrect:

“(e) has previoudy, for a period ending less than 4 years
before the beginning of the period to which the tax
position relates, had atax shortfall for the same type of
tax arising from a corresponding tax position and does
not take reasonable care to avoid the further tax
shortfall.”

|

)
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184 Unacceptable tax position

New (majority)

(1A) In section 141B(1B), “numbers in a return” is replaced by
“numbers used in, or for use in preparing, a return”.

(1) After section 141B(1B), the following is inserted:
“(1C) A taxpayer does not take an unacceptable tax position if—

“(a
“(b)

the taxpayer adopts IFRSs for the purposes of financial

reporting before the 2007-08 income year; and

the taxpayer’s tax position relates to a period—

“(i) starting on and including the first day of the first
income year for which a person adopts IFRSs for
the purposes of financia reporting; and

“(ii) finishing on and including the last day of the
200607 income year; and

Struck out (majority)

“(0)

“(d)

1
a tax shortfall for a return period wholly in the period
described in paragraph (b) arises from actual or potential
accounting under IFRSs; and
the tax shortfall is due to accounting which, if viewed
objectively, passes the standard of being about as likely
as not to represent acceptable accounting practice under
IFRSs; and

New (majority)

“(0)

“(d)

|
atax shortfall for areturn period in the period described
in paragraph (b) arises from actual or potential accounting
under IFRSs; and
thetax shortfall isdueto an application of IFRSswhich,
if viewed objectively, passes the standard of being
about aslikely as not to represent acceptable accounting
practice under IFRSs; and
|

“(e)

the taxpayer has fully-disclosed the IFRS-related tax
position.”
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)
“(2)

3

185
D)
“(4)

)

186
D

Section 141B(2) is replaced by the following:

A taxpayer isliable to pay a shortfall penalty if the taxpayer

takes an unacceptable tax position in relation to income tax

and the tax shortfall arising from the taxpayer’ stax positionis

more than both—

“(a) $50,000:

“(b) 1% of the taxpayer’'s total tax figure for the relevant
return period.”

Subsection (2) applies for tax positions taken on or after 1 April
2008.

Abusive tax position

Section 141D(4) is replaced by the following:

This section applies to ataxpayer if the taxpayer has taken an
unacceptable tax position.”

Subsection (1) applies for tax positions taken on or after 1 April
2008.

Evasion or similar act
After section 141E(2), the following is inserted:

“(2B) No person shall be chargeable with a shortfall penalty under

subsection (1)(b) for taking a tax position if the person is
chargeable with a shortfall penalty under section 141ED for
taking the tax position.”

(2)  Ssubsection (1) applies for tax positions taken on or after 1 April
2008.
Struck out (majority)
| | 1
187 New section 141ED inserted
(1) After section 141EC, the following is inserted:

“141ED Notifying but not paying PAYE liability

“(1)

A taxpayer isliable to pay a shortfall penalty (referred to asa
shortfall penalty for “notifying but not paying PAYE liabil-
ity”) if—
“(@) the taxpayer—

“(i) completes an employer monthly schedule show-

ing an amount (the original amount) payable by
]
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Struck out (majority)

“(2

“(3)

“(4)

“(5)

1
the taxpayer to the Commissioner for the return
period; and

“(ii) provides the employer monthly schedule to the
Commissioner by the due date; and
“(iii) failsto pay the origina amount and any penalty
under this section (the due amount) to the Com-
missioner by the due date; and
“(b) the Commissioner givesanotice to the taxpayer that the
taxpayer is liable to pay a penalty.

The penalty payable for notifying but not paying PAY E liabil-

ity is—

“(@ 20% of the due amount on the day that the Commis-
sioner issues a notice under subsection (1)(b), if the tax-
payer on the 30th day after the day of the notice has—
“(i) failed to agree with the Commissioner an

arrangement to pay the due amount; and
“(ii) failed to pay the due amount; or

“(b) 20% of the due amount on the day that the Commis-
sioner issuesthe notice, if the taxpayer before the day of
the notice has—

“(i) agreed with the Commissioner an arrangement to
pay the due amount; and
“(ii) failed to honour the agreement; or

“(c) 10% of the due amount on the day that the Commis-
sioner issues the notice, if—

“(i) the taxpayer on or before the 30th day after the
day of the notice pays the due amount; and
“(ii) paragraph (b) does not apply.

A taxpayer may be liable to pay more than 1 shortfall penalty

for notifying but not paying PAYE liability arising from an

employer monthly schedule.

The amount given by subsection (2) for a shortfall penalty on a

due amount is added to the due amount for the purposes of a

further shortfall penalty.

The maximum amount of shortfall penalties under this section
that may be added to the original amount is 150% of the

original amount.
]
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Struck out (majority)
I 1

“(6) A taxpayerisnot liableto pay ashortfall penalty for notifying
but not paying PAYE liability if the Commissioner withdraws
the notice referred to in subsection (1)(h).

“(7) A taxpayer isnot liableto pay ashortfall penalty for notifying
but not paying PAYE liability arising from an employer
monthly schedule and a notice referred to in subsection (1)(b) if
the Commissioner—

“(a) givesthe notice referred to in subsection (1)(b) within the
30-day period beginning from the day on which the
Commissioner gives an earlier notice relating to the
employer monthly schedule; and

“(b) the Commissioner does not withdraw the earlier
notice.”

(2)  Ssubsection (1) applies for tax positions taken on or after 1 April
2008.

New (majority)

|
187 New section 141ED inserted
(1) After section 141EC, the following is inserted:

“141ED Not paying employer monthly schedule amount

“(1) A taxpayer isliableto pay a penalty (referred to as a penalty
for not paying employer monthly schedule amount) if—
“(@) the taxpayer—

“(i) completes an employer monthly schedule show-
ing an amount of tax (the returned amount)
payable by the taxpayer to the Commissioner for
the return period; and

“(ii) provides the employer monthly schedule to the
Commissioner; and

“(ii1) failsto pay to the Commissioner by the due date
an amount owing to the Commissioner (the
unpaid amount) of the returned amount; and

“(b) the Commissioner, after the due date for the returned
amount, gives to the taxpayer a notice (the Commis-
sioner’s notice)—
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New (majority)

“(2)

“(3)

|
“(i) that the taxpayer is liable to pay a penalty for
failing to pay the unpaid amount by the due date
and how the penalty is calculated; and
“(ii) of the circumstances in which further penalties
will beimposed and how afurther penalty will be
calculated; and
“(iii) of actionsthat the taxpayer may take to avoid the
imposition of further penalties; and
“(c) subsection (3) does not apply to the taxpayer.

Before giving to the taxpayer the first Commissioner’ s notice
in relation to the returned amount, the Commissioner must
give to the taxpayer a notice that a penalty may be imposed
under this section if the unpaid amount is not paid.

A taxpayer is not liable to pay a penalty for not paying
employer monthly schedule amount in relation to an unpaid
amount if—

“(a) the taxpayer is areceiver or liquidator—

“(i) appointed after the end of the return period
referred to in subsection (1)(a); and

“(ii) having insufficient funds available to pay the
unpaid amount:

“(b) the taxpayer—

“(i) agreeswiththe Commissioner, before the penalty
date under subsection (4) for the due amount, to an
instalment arrangement (the instalment
arrangement), of the same type as an instalment
arrangement referred to in section 177B, to pay
the unpaid amount; and

“(ii) pays the unpaid amount under the instalment
arrangement.

“(4) A penalty payable for not paying employer monthly schedule

amount in relation to an unpaid amount has a due date (the

penalty date) that is—

“(@) the date of the Commissioner’s notice, if the penalty is
the first penalty in relation to the returned amount; or

“(b) one month after the penalty date for the preceding pen-
alty, if paragraph (a) does not apply.

|
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New (majority)

|
“(59)

“(6)

‘™

“(8)

2)

|
The amount of the penalty for not paying employer monthly
schedule amount in relation to an unpaid amount is—
“(@ 10% of the unpaid amount on the day before the penalty
date, if the taxpayer—

“(i) failsto agree to an instalment arrangement with
the Commissioner before the day that is 1 month
after the penalty date; and

“(ii) failsto pay the unpaid amount before the day that
is 1 month after the penalty date; or

“(b) 10% of the unpaid amount on the day before the penalty
date, if the taxpayer—

“(i) agrees to an instalment arrangement with the
Commissioner before the penalty date; and

“(ii) fails to comply with the instalment arrangement
before the day that is 1 month after the penalty
date; or

“(c) 5% of the unpaid amount on the day before the penalty
date, if—

“(i) thetaxpayer paysthe unpaid amount, or agreesto
an instalment arrangement with the Commis-
sioner, after the penalty date and before the day
that is 1 month after the penalty date; and

“(ii) paragraph (b) does not apply.

A taxpayer may be liable to pay more than 1 penalty for not
paying employer monthly schedule amount arising from an
employer monthly schedule.

The maximum amount of penalties under this section that may
be imposed is 150% of the returned amount that is unpaid
when the first penalty is imposed under this section.

If the penalty date for a penalty would, in the absence of this
subsection, be a date in a month that does not exist in the
month, the penalty date is the date of the last day in the
month.”

Subsection (1) applies for tax positions taken on or after 1 April
2008.
|
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Struck out (majority)

188

D

(2)

Reduction in penalty for voluntary disclosure of tax
shortfall

Section 141G(3)(a) is replaced by the following:

“(a) for pre-notification disclosure is—

“(i) 100%, if the shortfall penaty is for not taking
reasonable care or for taking an unacceptable tax
position; or

“(il) 75%, if subparagraph (i) does not apply:”.

Subsection (1) comes into force on 17 May 2007.

New (majority)

188

1)

2

Reduction in penalty for voluntary disclosure of tax
shortfall
Section 141G(3)(a) is replaced by the following:

“(@ for pre-notification disclosure is—

“(i) 100%, if the shortfall penaty is for not taking
reasonable care, for taking an unacceptable tax
position, or for an unacceptable interpretation; or

“(il) 75%, if subparagraph (i) does not apply:”.

Subsection (1) applies for voluntary disclosures made on or
after 17 May 2007.

Struck out (majority)

189
N

)

Reduction where temporary shortfall
Section 1411(3)(d) is replaced by the following:

“(d) the Commissioner is satisfied that, before the end of the
2-year period beginning after the day on which the
taxpayer took the tax position, the tax shortfall will be
remedied—

“(i) asaresult of actions taken by the taxpayer:
“(ii) by the operation of law or circumstances.”

Subsection (1) applies for tax positions taken on or after 1 April
2008.
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New (majority)

[
189

(1)
“(3)

(2)

Reduction where temporary shortfall
Section 1411(3) is replaced by the following:

A tax shortfall isatemporary tax shortfall for the return period
of a tax position if, when the Commissioner considers the
assessment of a shortfall penalty, the Commissioner is satis-
fied that—
“(a) thetax shortfall hasbeen or will be, in an earlier or later
return period, permanently reversed or corrected—
“(i) before the end of the 4-year period beginning
after the day on which the taxpayer took the tax
position; and
“(ii) with the effect that the taxpayer pays or returns
for the relevant return periods the correct total
amount of tax, not including penalties and
interest, in respect of the tax position; and
“(iii) asaresult of actions taken by the taxpayer or by
the operation of law or circumstances; and
“(b) no tax shortfall will arise in a later return period in
respect of a similar tax position; and
“(c) no arrangement exists with the purpose or effect of
creating for another return period a tax deferral or
advantage related to the tax position.”

Subsection (1) applies for tax positions taken on or after 1 April
2008.
|

Struck out (majority)

190
D

Limitation on reduction of shortfall penalty
Section 141J(d) is replaced by the following:
“(d) isreduced by—

“(i) 100%, if the shortfall penaty is for not taking
reasonable care or for taking an unacceptable tax
position and the tax shortfall is temporary and
voluntarily disclosed in accordance with section

141G before notification of audit; or
[
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Struck out (majority)

“(ii) 75%, if subparagraph (i) does not apply:”.

(2) Subsection (1) comes into force on 17 May 2007.
L ]
New (majority)
| |
190 Limitation on reduction of shortfall penalty
(1) Section 141J, other than the heading, is replaced by the
following:
“(1) This section applies to a shortfall penalty payable by a tax-
payer if—
“(@) the taxpayer makes a voluntary disclosure; and
“(b) theshortfall penalty is payablein respect of atemporary
tax shortfall; and
“(c) the shortfall penalty would be reduced under section
141G or 141H in the absence of this section.
“(2) The shortfall penalty is reduced by—
“(@) 100%, if—

“(i) the shortfall penalty is for not taking reasonable
care, for taking an unacceptable tax position, or
for taking a tax position involving an unaccept-
able interpretation of atax law; and

“(ii) the tax shortfall is voluntarily disclosed under
section 141G before notification of a pending tax
audit or investigation; or

“(b) 75%, if paragraph (a) does not apply.

“(3) A shortfall penalty to which this section appliesis not reduced
under any other section.”

(2) Subsection (1) applies for voluntary disclosures made on or
after 17 May 2007.

|

191 Section 141K B repealed

(1) Section 141KB is repealed.

(2)  Ssubsection (1) applies for tax positions taken on or after 1 April

2008.
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192 Due date for payment of late filing penalty

(1) Insection142(1), “or areturn required by sections 16 to 18 of
the Goods and Services Tax Act 1985” is inserted after “an
employer monthly schedule”.

(2) After section 142(1A), the following is inserted:

“(1B) The due date for the payment of a late filing penalty for a
return required by sections 16 to 18 of the Goods and Services
Tax Act 1985 for a taxable period is—

Struck out (majority)
I 1

“(a) the 28th day of the month following the end of the
taxable period, if paragraph (b) or (¢) do not apply; or
L ]

New (majority)
| |
“(@) the 28th day of the month following the end of the
taxable period, if paragraphs (b) and (¢) do not apply; or
| |
“(b) the 15th day of January, if the month following the end
of the taxable period is December; or
“(c) the 7th day of May, if the month following the end of
the taxable period is April.”
(3) Subsections (1) and (2) apply for a tax return required to be

furnished under sections 16 to 18 of the Goods and Services
Tax Act 1985 and due on or after 1 April 2008.

New (majority)
| |
192B New due date for payment of tax that is not a penalty
(1) Section 142A(1), (1B), and (2) are replaced by the following:

“(1) This section applies if the Commissioner makes for a
taxpayer—
“(@) an assessment (the new assessment) of tax for which
the taxpayer has not been assessed earlier:
“(b) an amended assessment (the increased assessment)—
“(i) of an amount of tax exceeding the amount for
which the taxpayer is liable immediately before
the increased assessment; and
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New (majority)

|

“(il) made less than 30 days before, or on or &fter, the

due date for the tax for which the taxpayer is

liable immediately before the increased
assessment.

“(2) The Commissioner must—

(2)

3)

“(@) fix adate that is 30 or more days after the date of the
notice of the assessment for the payment of—
“(i) the tax under a new assessment:
“(ii) the increase of tax under an increased assess-

ment; and

“(b) give notice of the date to the taxpayer in the notice of
the assessment.”

In section 142A(3),—

(@ inthewords before paragraph (a), “ Subsections (1) and
(2) do” is replaced by * Subsection (2) does’:

(b) in paragraph (b), “subsection (1) or” is deleted.

Section 142A(4) is repealed.

193

194
D)

)
©)

Knowledge offences
In section 143A(5)(f), “2006.” isreplaced by **2006:” and the
following is added:

“(g) a deduction of retirement scheme contribution with-
holding tax.”

Imposition of civil and criminal penalties
In section 149(2), “, other than under section 141ED,” is
inserted after “ shortfall penalty” .

In section 149(5), “, other than under section 141ED,” is
inserted after “ shortfall penalty” .

Subsections (1) and (2) apply for tax positions taken on or after 1
April 2008.
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New (majority)
| |
194B Remission for reasonable cause
In section 183A(1)(h), “2006.” is replaced by “2006:” and
the following is added:

“(i) a penalty for not paying employer monthly schedule
amount imposed by section 141ED.”

194C Remission consistent with collection of highest net
revenue over time
In section 183D(1), after paragraph (bc), the following is
inserted:

“(bd) a penalty for not paying employer monthly schedule
amount imposed by section 141ED; and”.

194D Small amounts of penalties and interest not to be
charged
In section 183F(1), after paragraph (ba), the following is
inserted:

“(bb) ataxpayer is not liable to pay a penalty for not paying
employer monthly schedule amount if the unpaid
amount on the day before the date of the Commis-
sioner’s notice under section 141ED(1)(b) is less than
$100.”

| |

195 New section 226B inserted
After section 226, the following is inserted:

“226B Business group amnesties

Struck out (majority)
I 1

“(1) The Commissioner may declare an amnesty (a business
group amnesty) under this section in relation to a group of
persons, each of whom carries on atype of activity as amain
business (the affected business), if the Commissioner con-
siders that declaring the amnesty is consistent with—

“(a) protection of the integrity of the tax system; and
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Struck out (majority)

1
“(b) collection over time of the highest net revenue that is

practicable within the law.
]

New (majority)

“(D)

|
The Commissioner may declare an amnesty (a business
group amnesty) under this section in relation to a group of
persons, each of whom carries on a type of activity as the
person’s main business (the affected business), if the Com-
missioner considers that declaring the amnesty is consistent
with—
“(a) protection of the integrity of the tax system; and
“(b) collection over time of the highest net revenue that is

practicable within the law.
|

“(2)

“(3)

“(4)

“(59)

The Commissioner, when declaring a business group
amnesty, must announce the days that begin and end the
period for which the business group amnesty is available.

The Commissioner may change a day that begins or ends the
period for which a business group amnesty is available by an
announcement made on or before the day.

A person is eligible to benefit from a business group amnesty

if the person—

“(@ iscarrying on the affected business when the amnesty
becomes available; and

“(b) has carried on the affected business throughout the
period of 3 income years ending before the income year
in which the amnesty becomes available; and

“(c) has not previously benefited from a business group
amnesty; and

“(d) hasnot been notified of a pending tax audit or investiga-
tion before the amnesty becomes available.

During the period for which a business group amnesty is

available, a person may give anoticeto the Commissioner ina

form prescribed by the Commissioner—

“(a) stating that the person wishes to benefit from the
amnesty; and
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“(b)
“(0)

“(d)

stating that the person is carrying on the affected busi-
ness; and

stating the period for which, and the place at which, the
person has carried on the affected business as a busi-
ness; and

providing a statement of assets and liabilities for the
income year ending before theincome year in which the
business group amnesty becomes available; and

Struck out (majority)

“(e)

1
providing any other information required by the

Commissioner.
[

New (majority)

“(e)

“(f)

|
giving details of actions and omissions relating to the
business that the person considers might give rise to an
assessment, amended assessment, or prosecution if the
person did not benefit from the amnesty; and
providing any other information required by the
Commissioner.

|

“(6)

‘)

332

A person who is eligible under subsection (4) and gives a notice
under subsection (5) is a person (an affected person) who
benefits from the amnesty.

The Commissioner may, as if the business group amnesty
were not declared,—

“(a)

“(b)

investigate the financial affairs of an affected person for

the period of —

“(i) theincome year ending before theincomeyear in
which the Commissioner declares the amnesty;
and

“(ii) the income year in which the Commissioner
declares the amnesty; and

make an assessment or amended assessment of the

affected person for the income years referred to in para-

graph (a).
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“(8) After an affected person gives a notice under subsection (5), the
Commissioner must not, in relation to income years before the
income years referred to in subsection (7)(a),—

“(@) begin an investigation of the income and deductions of
the affected person relating to the affected business:

Struck out (majority)
I 1

“(b) make an assessment or amended assessment of the
affected person based on figures for income and deduc-
tions relating to the affected business that differ from
the declared income and deductions relating to the

affected business, except if subsection (10) applies.
L ]

New (majority)

| |
“(b) make an assessment or amended assessment of the
affected person based on figures for income and deduc-
tions relating to the affected business that differ from
the figures for income and deductions relating to the
affected business included by the affected person in a
return of income provided before the date of the notice

under subsection (5), except if subsection (10) applies.
| |

“(9) After an affected person gives a notice under subsection (5), the
Commissioner must not begin under this or another Act a
prosecution of the affected person for an action or omission
before or in giving the notice if—

“(a) the affected person provides information relating to the
action or omission to the Commissioner; and
“(b) subsection (10) does not apply.

“(10) The Commissioner may make an assessment, make an
amended assessment, or bring a prosecution, that would other-
wise be contrary to subsection (8) or (9), if the assessment or
prosecution arises from an investigation of which the personis
given notice, and that the Commissioner begins, before the
affected person gives the notice under subsection (5).

“(11) The Commissioner must report in writing to the Minister on

the results of a business group amnesty in a report accompa-
nying a report under section 141L.
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“(12) The Minister must lay acopy of the report before the House of

Representatives at the same time as the report under section
141L.”

KiwiSaver-related amendments to Tax Administration Act

1994

Struck out (majority)

196

Tax Administration Act 1994

Sections 197 to 199 amend the Tax Administration Act 1994.
[

New (majority)

196

|
Tax Administration Act 1994
Sections 197 to 199G amend the Tax Administration Act 1994,
|

197

334

Interpretation
In section 3(1), in the definition of tax—
(8 thefollowing isinserted after paragraph (a)(iii)(CB):

“(CC) an amount of short payment under Part 3,
subpart 3 of the KiwiSaver Act 2006 that
relates to a compulsory employer
contribution:

“(CD) an amount of compulsory employer con-
tributions unpaid, specified in a notice
under section 1011(5) of the KiwiSaver Act
2006:":

(b) thefollowing isinserted after paragraph (a)(vii):
“(viii) an amount of short payment under Part 3, sub-
part 3 of the KiwiSaver Act 2006 that does not
relate to a compulsory employer contribution:”:
(c) thefollowing isinserted after paragraph (d)(iii)(C):

“(CB) an amount of short payment under Part 3,
subpart 3 of the KiwiSaver Act 2006 that
relates to a compulsory employer
contribution:
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(d)

“(CC) an amount of compulsory employer con-
tributions unpaid, specified in a notice
under section 1011(5) of the KiwiSaver Act
2006:":

the following is inserted after paragraph (d)(viii):

“(viiib) an amount of short payment under Part 3, sub-
part 3 of the KiwiSaver Act 2006 that does not
relate to a compulsory employer contribution:”.

New (majority)

197B Interpretation
In section 3(1), in the definition of civil penalty, in paragraph
(e), “or 216” is omitted.

198 Construction of certain provisions

Struck out (majority)

The following is inserted after section 4A(3)(bb):

New (majority)

After section 4A(3)(bb), the following is inserted:

“(bc) amounts of compulsory employer contributions that

must be paid under Part 3, subpart 3A of the KiwiSaver
Act 2006 to the Commissioner, including an amount of
compulsory employer contributions unpaid, specified in
a notice under section 1011(5) of that Act; or”.

New (majority)

198B Tax credit relating to KiwiSaver and complying

D)
2

superannuation fund members. member credit form

In section 68C(3)(a), “and tax file number” is replaced by

“and (if known) tax file number”.
Section 68C(4) is replaced by the following:
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New (majority)

| |

“(4) Thefund provider may claim an amount of atax credit under
section KJ 1 of the Income Tax Act 2004 for the person if the
provider meets the requirements of subsection (2)(b) and (c),
and is satisfied that the amount of tax credit has not previously
been claimed. A claim under this subsection may be supple-
mentary to or included in a claim under subsection (3), and
must be in the form prescribed under subsection (3).”

199 Persons excluded

Struck out (majority)

The following is inserted after section 120B(b):

New (majority)

After section 120B(b), the following is inserted:
| |

“(bb) an employer in relation to amounts of compulsory
employer contributions that must be paid under Part 3,
subpart 3A of the KiwiSaver Act 2006 to the Commis-
sioner, including an amount of compulsory employer
contributions unpaid, specified in a notice under section
1011(5) of that Act; or”.

New (majority)

|
199B Challenging civil penalties
In section 138L(2)(ab), “or 216" is omitted.

199C Knowledge offences
In section 143A(5)(f), “2006.” is replaced by “2006:”, and
the following is added:

“(g) amounts of compulsory employer contributions that

must be paid under Part 3, subpart 3A of the KiwiSaver

Act 2006 to the Commissioner, including an amount of

| |
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New (majority)
| |
compulsory employer contributions unpaid, specified in
a notice under section 1011(5) of that Act.”

199D Deduction of tax from payments due to defaulters
In section 157(10), in the definition of income tax, after
paragraph (g), the following is added:

“(h) anamount of short payment under Part 3, subpart 3 of the
KiwiSaver Act 2006 that relates to a compulsory
employer contribution:

“(i) an amount of compulsory employer contributions
unpaid, specified in a notice under section 1011(5) of the
KiwiSaver Act 2006.”

199E Remission for reasonable cause
In section 183A(1)(h), “or 216" is omitted.

199F Remission in circumstances of qualifying event
In section 183ABA(3A), “or 216” is omitted.

199G Remission consistent with collection of highest net
revenue over time
In section 183D(1)(bc), “or 216 is omitted.

Part 3
Amendments to other Acts and Regulations

Amendments to KiwiSaver Act 2006

200 KiwiSaver Act 2006
Sections 201 to 237 amend the KiwiSaver Act 2006.

Struck out (majority)

201 Interpretation
(1) This section amends section 4(1).

(2) Thedefinition of deduction rateisreplaced by the following:
L ]
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Struck out (majority)

3

(4)

()

1
“deduction rate means the rate at which deductions must be
made under section 66 or 66A, as the case may be”.
(c) does not include a compulsory employer contribution
for the purposes of section 99

After the definition of employer, the following is inserted:
“employer contribution—

“(a) means a specified superannuation contribution made by
an employer for an employee's KiwiSaver scheme or
complying superannuation fund; and

“(b) includesacompulsory employer contribution under sub-
part 3A of Part 3; and”.

The following is added to the definition of salary or wages:
“(c) section 101B(4) applies in subpart 3A of Part 3",

After the definition of salary or wages, the following is
inserted:

“specified superannuation contribution hasthe same mean-
ing asin section OB 1 of the Income Tax Act 2004”.

New (majority)

201
D
(2)

)

Interpretation
This section amends section 4(1).

The definition of deduction rateis replaced by the following:

“deduction rate means the rate at which deductions must be
made under section 66 or 66A, as the case may be”.

After the definition of default KiwiSaver scheme, thefollow-
ing is inserted:

“defined benefit scheme member means an employee in
relation to whom the employer pays, credits, or provides for
amounts (defined benefit contributions), and—

“(a) the defined benefit contributions are specified superan-
nuation contributions made to a registered superannua-
tion scheme (the contributions scheme), and—

“(i) the contributions scheme was registered before
17 May 2007, or the contributions scheme is one
|
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New (majority)

|
(asucceeding scheme) for which there is, due to
al relevant members transferring to the suc-
ceeding scheme by virtue of section 9BAA of the
Superannuation Schemes Act 1989, aprior regis-
tered superannuation scheme (a prior scheme)
and that prior scheme or another prior scheme for
the contributions scheme were registered before
17 May 2007; and
“(ii) the employer provided access for employees
generally to the contributions scheme or a prior
scheme for the contributions scheme before 17
May 2007; and
“(iii) the employee—
“(A) is employed by the employer before
1 April 2008, and the employer makes or
has agreed with the employee to make
specified superannuation contributions for
the employee before 1 April 2008 to the
contributions scheme or a prior scheme for
the contributions scheme; or
“(B) iscovered by acollective agreement that is
in force before 17 May 2007 and expires
after 1 April 2008 under which the
employer is required to make specified
superannuation contributions to the contri-
butions scheme or a prior scheme for the
contributions scheme; or
“(C) has had contributions paid or credited to
the contributions scheme or a prior scheme
for the contributions scheme by a previous
employer, and those contributions met the
regquirements of this definition; and
“(b) the defined benefit contributions are made in respect of
a retirement benefit for the employee that is calculated
by reference to their salary or wages; and
“(c) the employer is required to make the defined benefit
contribution by statute, trust deed, or under an employ-
ment contract (including a collective agreement)”.
|
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New (majority)
[ |
(4) The definition of employer is replaced by the following:

()

(6)

“employer means,—

“(a

“(b)

“(0)

in relation to a person (person A) who is not a private
domestic worker, the person (person B) who pays, or is
liable to pay, salary or wages to person A:

for the purposes of subparts 1 and 3 of Part 3, inrelation
to a private domestic worker who is liable to pay tax to
the Commissioner under section NC 16 of the Income
Tax Act 2004, the private domestic worker, not person
B:

for the purposes of subpart 3A of Part 3, in relation to a
private domestic worker who is liable to pay tax to the
Commissioner under section NC 16 of the Income Tax
Act 2004, the private domestic worker, not person B, if
the worker chooses to be the employer by applying
subpart 3A of Part 3".

After the definition of employer, the following is inserted:
“employer contribution—

“(a)

“(b)
“(c)

means a specified superannuation contribution made by

an employer for an employee’s KiwiSaver scheme or

complying superannuation fund; and

includes acompul sory employer contribution under sub-

part 3A of Part 3; and

does not include—

“(i) an amount that does not count as a contribution
under section 68(2); and

“(ii) for the purposes of section 99, a compulsory
employer contribution to the extent provided by
that section”.

In the definition of independent trustee,—

(@

(b)
(©

in paragraph (a)(i), *“, administration manager, or

investment manager” is omitted:

paragraph (a)(iii) is omitted:

in paragraph (a)(viii), “does not have a director to

whom any of subparagraphs (i) to (vii) would apply” is
|
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New (majority)

()

(8)

(9)

|
replaced by “ has no director that failsto meet any of the
requirements described in subparagraphs (i) to (vii)”:
(d) inparagraph (b), “ doesnot have adirector to whom any
of subparagraphs (i) to (vii) would apply” is replaced
by “has a director that meets all of the requirements
described in subparagraphs (i) to (vii)”.
The definition of PAYE period is replaced by the following:

“PAYE period has the same meaning asin paragraph (a) of the
definition of PAY E period in section OB 1 of the Income Tax
Act 2004".

After the definition of per sonal repr esentative, the following
is inserted:

“private domestic worker has the same meaning as in
section OB 1 of the Income Tax Act 2004".

In the definition of salary or wages,—
(8 paragraph (a) is replaced by the following:
“(a@) it excludes—
“(i) saary or wages described in subparagraphs (iv),
(v), (ix), or (xi) of paragraph (b) of that definition
in that Act; and
“(ii) paymentsthat areincome under section CF (1)(b)
to (e), (g), or (h) of that Act:”:
(b)  paragraph (a), as amended, and paragraph (b) are both
replaced by the following:
“(a@) it excludes—
“(i) salary or wages described in subparagraphs (i),
(@iv), (v), (ix), or (xi) of paragraph (b) of that
definition in that Act; and
“(il) paymentsthat areincome under section CF (1)(b)
to (e), (g), or (h) of that Act; and
“(iii) expenditures on account of an employee and
allowances calculated by reference to reasonable
actual costs, if the expenditures or allowances are
for accommodation overseas or other costs of
living overseas; and
|
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“(iv) for the purposes of contributions to complying
superannuation funds, bonuses, commissions,
and other amounts not included in an employee's
gross base salary or wages by the relevant com-
plying superannuation fund; and
“(v) for the purposes of subpart 3A of Part 3 of this Act,—
“(A) salary or wages described in subparagraphs
(x), or (xii) to (xvi) of paragraph (b) of that
definition in that Act; and
“(B) payments of weekly compensation, as
defined in the Injury Prevention, Rehabili-
tation, and Compensation Act 2001, made
by an employer, unless the employer
chooses to not exclude the payments from
this definition of salary or wages:
“(b) it includes extra pay (as defined in section OB 1 of the
Income Tax Act 2004), unless—
“(i) otherwise excluded under paragraph (a) of this defi-
nition; or
“(ii) the amount is a redundancy payment”.

(10) After the definition of salary or wages, the following is

inserted:

“ specified superannuation contribution has the same mean-
ing as in section OB 1 of the Income Tax Act 2004".

201B Meaning of provider

In section 5(1), “provider of a scheme” is replaced by *pro-
vider of a KiwiSaver scheme or a complying superannuation
fund”.

202
L
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Application
In section 6(1)(a), “personally present” is replaced by
“living”.
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(2) Insection 6(2)(b), “2004).” is replaced by “2004); or”, and
the following is added:
“(c) theemployer does not meet the requirementsin subsec-
tions (a) and (b), and the employer chooses to apply this
Act.”

202B Who automatic enrolment rules apply to
In section 10, in the words before the paragraphs, “who” is
replaced by “who is not a secondee and”.

202C Meaning of new employment
(1) Inthe heading to section 11, “new employment” is replaced
by “new employment and secondee”.
(2) In section 11(1)(c), “employment.” is replaced by “employ-
ment; and”, and the following is inserted:
“(d) does not include employment, at the end of a second-
ment, by the employer from which a secondee was
seconded.”

(3) After section 11(2), the following is inserted:

“(2B) Secondee means an employee seconded from an employer to
the employment of another employer (employer B), in respect
of which the employee is on employer B’s payroll.”

| |

203 Temporary employment
(1) Insection12(1)(b), “orless.” isreplaced by “or less; or”, and
the following is added:
“(c) the employment is described in section 28(1)(a)(ii) of
the Holidays Act 2003.”
(2) Section 12(2)(b) is replaced by the following:
“(b) in the case of employment which was temporary under

subsection (1)(b), on the 28th day after the employee
started the employment.”
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204

“(6)

How to opt out

The following is added to section 17:

For the purposes of sections 17 to 20, a PAYE intermediary
(within the meaning of section OB 1 of the Income Tax Act
2004) acting under subpart NBA of that Act is treated as an
employer.”

Struck out (majority)

205 Extension of opt-out period
In section 18(2), “opt-out notice” is replaced by *opt-out
notice, if it isreceived by the Commissioner or the employer”.
L ]
New (majority)
| |
205 Extension of opt-out period
(1) Insection 18(1)(b)(iv), “accepted.” isreplaced by * accepted;
or”, and the following is added:
“(v) amistake described in section 59A(h) has occured.”
(2) In section 18(2), “opt-out notice” is replaced by “opt-out

notice, if it isreceived by the Commissioner or the employer”.

205B New section 23A inserted

After section 23, the following is inserted:

“23A PAYE intermediaries

For the purposes of sections 22 and 23, a PAYE intermediary
(within the meaning of section OB 1 of the Income Tax Act
2004) acting under subpart NBA of that Act is treated as an
employer.”

205C Eligibility of employers who have schemes established

under master trusts
In section 28(b), “scheme.” is replaced by “scheme; and”,
and the following is added:

“(c) anything else that the Government Actuary decides is
relevant to evidencing compliance with the rules in
section 25, in respect of the employer’s employees.”
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205D How to opt in

After section 34(4), the following is added:

“(5) For the purposes of sections 34 to 37, a PAYE intermediary

(within the meaning of section OB 1 of the Income Tax Act
2004) acting under subpart NBA of that Act is treated as an
employer.”

205E Effect of opting in by employees

In section 36(1),—
(@ inthewords before paragraph (a), “optsin” isreplaced

by “opts in under section 34(1)(a) or (b)":

(b) in paragraph (a),—

(i)  inthewords before subparagraph (i), * becomes”
isreplaced by “is”’:

(i) in the words before subparagraph (i), *“automa-
tic” is omitted:

(iif) in subparagraph (i), “the employer to whom the
opting inrelates” isreplaced by *“the employee's
employer”:

(c) after subsection (1), the following is added:

“(1B) If an employee to whom subsection (1)(a)(i) applies has more

than 1 employer who pays salary or wages to them, then,
despite subsection (1)(a)(i), they may choose 1 or more employ-
ers who must make deductions of contributions from salary or
wages in accordance with subpart 1 of Part 3.”

|

206
L

(2)

207
D)

Commissioner must supply information pack

In section 40(1), *“must supply” isreplaced by “must initialy
supply”.

In section 40(2), ** on request” isreplaced by ** on any reasona-
ble request”.

Employer may choose scheme for employees
In section 46(2), “new’” is omitted.
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2

|
In section 46(3)(b), “would apply,” is replaced by “apply, or
would apply”.

|

208

“(1)

“(2)

209

1)
“(1)

346

Effect of employer choice of KiwiSaver scheme
Sections 48(1) and (2) are replaced by the following:

This section applies when—

“(@ anemployer’s choice of KiwiSaver scheme s effective
under section 47; and

“(b) anemployee of the employer has not directly contracted
to be a member of a KiwiSaver scheme with the pro-
vider of a scheme; and

“(c) the employee is an employee—
“(i) towhom the automatic enrolment rules apply; or
“(i1) who opted in under section 34(1)(b); and

“(d) more than 3 months have passed since the Commis-
sioner received the first contribution in respect of the
employee; and

“(e) thereisno relevant dispute under section 212 or 213 in
relation to Part 2 or 3.

On the first day that this section applies, the employee is

treated as having—

“(a) offered to be a member of the employer's chosen
KiwiSaver scheme; and

“(b) subscribed for securities in that scheme.”

Commissioner provisionally allocates certain people to
default KiwiSaver schemes and sends investment
Sstatement

Section 50(1) is replaced by the following:

This section applies, in respect of a person who is an

employee of an employer and their employment with that

employer, when the Commissioner has received from the

employer,—

“(a) notice under section 23 of the person’ s automatic enrol-
ment; or

“(b) notice under section 34(3) of a person’s opt-in under
section 34(1)(b).”
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(2) Insection 50(3), the words before the paragraphs are replaced
by “As soon as practicable, the Commissioner must, in
respect of the person’s employment with the employer,—".

210 Completion of allocation to default KiwiSaver scheme if
per son does not choose KiwiSaver scheme

(1) In section 51(4)(a), “3 months” is replaced by “as soon as
practicable after 3 months”.

(2) Insection 51(5), “Part 1 or 2” isreplaced by “Part 2 or 3”.

New (majority)
| |
210B Noatification of transfers and requirement to transfer
funds and infor mation
Sections 56(3)(c)(iv) and (v) are replaced by the following:
“(iv) as to whether the Crown contribution under
section 226 isincluded in the member’ s accumu-
lation transferred to the new scheme.”

211 Involuntary transfer
In section 57(3), “section 44" is replaced by “ section 44, but
excluding section 44(b) (which relates to allocation to an
employer’s chosen KiwiSaver scheme)”.

New (majority)
| |
211B New subpart 4 of Part 2 added
After subpart 3 of Part 2, the following is added:

“Subpart 4—Initial and confirmed back-dated validation
of invalid membership

“59A When this subpart applies
This subpart applies when, because of a mistake,—
“(@) this Act has been applied to a person to whom, as a
matter of law, this Act does not apply because the
person fails to meet the requirements of section 6:
“(b) the automatic enrolment rules have been applied to a
person to whom, as a matter of law, those rules do not
| |
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“(0)

|
apply because the person fails to meet the requirements
for the rules to apply:
the rule allowing opt-in, in section 33, has been applied
to a person to whom, as a matter of law, that rule does
not apply because the person fails to meet the require-
ment of section 33(a).

“59B Initial back-dated validation

“(1) As soon as practicable after anyone discovers the mistake,
they must notify the Commissioner or the relevant KiwiSaver
scheme provider.

“(2) The person described in section 59A is treated as a person who
meets the requirements of section 6, the requirements for the
application of the automatic enrolment rules, or the require-
ment of section 33(a), for a period—

“(a

“(b)

starting on the earliest day on which this Act applies,

the automatic enrolment rules, or the rule allowing opt-

in were applied to the person because of the mistake

described in section 59A; and

ending on the earlier of—

“(i) 3 months after the mistake is discovered by the
person’s KiwiSaver scheme provider:

“(i1) 3 months after the mistake is notified to the pro-
vider by the Commissioner or another person:

“(iii) the day the provider pays the member’s accumu-
lation for the person to the Commissioner.

“59C Confirmed back-dated validation
“(1) Thissection appliesif, during the period of initial back-dated
validation under section 59B, the person described in section

59A—

“(a)

“(b)

is a person who meets the requirements of section 6,
and the Commissioner decides that it is appropriate to
apply this section:

isaperson to whom the automatic enrolment ruleswere
applied because of the mistake described in section 594,
and—
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“(2

“(3)
“(4)

|
“(i) they meet the requirements of section 6 or
become a person who meets the requirements of
section 6; and
“(ii) they are less than the New Zealand superannua-
tion qualification age; and
“(ii1) they do not opt out.
The person is treated as a person in relation to whom no
mistake described in section 59A was made, and, at that time,
met the requirements of section 6 or the requirements of the
automatic enrolment rules.

The Commissioner must notify the provider that this section
applies.

The relevant provider does not pay the member’s accumula-
tion for the person to the Commissioner.

“59D What happens when initial back-dated validation ends,

“(1)

“(2

with no confirmed back-dated validation?
This section applies when the period of initial back-dated
validation under section 59B ends, and confirmed back-dated
validation under section 59C has not occurred.

The relevant provider must immediately—
“(@) provide the Commissioner with a notice stating, for the
relevant person:

“(i) the amount of contributions received directly by
the provider (not via the Commissioner) and
when they were received; and

“(ii) the amounts paid out by the provider under a
mortgage diversion facility, and when they were
paid out; and

“(iii) the amounts paid out by the provider to the per-
son as permitted withdrawals, when they were
paid out, the types of permitted withdrawals, and
the amount of Crown contributions included in
the permitted withdrawals, and

“(b) pay the member’s accumulation for the person to the

Commissioner, if the provider has not aready done so.

|
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|
“(3)

“(4)

“(59)

|

The Commissioner must pay, in accordance with subsection (4),

as soon as practicable and without further authority than this

section, an amount (the refund amount) equal to the total
of—

“(a) the contributions received by the provider (whether
directly or viathe Commissioner), less the total of—
“(i) the amounts paid out by the provider under a

mortgage diversion facility:

“(ii) the amounts paid out by the provider to the per-
son as permitted withdrawals, excluding the
amount of Crown contributions included in the
permitted withdrawals:

“(iii) Crown contributions:

“(b) the contributions held in respect of the person in the
holding account described in section 72, net of interest
under section 84:

“(c) the total amount of interest that the Commissioner
would be liable for under section 84 on contributions
described in paragraphs (a) and (b), excluding amounts
described in paragraph (a)(i) to (iii) on a first-in first-out
basis. For the purposes of calculating the amount of
interest payable on the relevant contributions, the
interest period in section 87 istreated as the number of
days in the period—

“(i) beginning on the day the Commissioner received
the contribution or the provider received the con-
tribution (if the contribution was not via the
Commissioner):

“(ii) ending with the day that the Commissioner pays
the refund amount under this section.

The refund amount must be paid to the person, their employer,
the Crown, and any other person making a contribution in
respect of the person, in proportion to the Commissioner’s
best estimate of what they contributed, taking into account
amounts described in paragraph (a)(i) and (ii).
When the Commissioner has paid the refund amount, the
amount of member’s accumulation for the person previously
|
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|
paid to the Commissioner (the accumulation money), and the
contributions held by the Commissioner in respect of the
person in the holding account described in section 72 includ-
ing interest under section 84 (the holding account money) are
treated in the following ways:

“(@ the accumulation money and the holding account
money are public money, and are not trust money for
the purposes of sections 66 to 68 of the Public Finance
Act 1989:

“(b) Subpart 2 of Part 3 does not apply to the accumulation
money and holding account money, and the Commis-
sioner must pay the money into the Crown Bank
account.”

211C When this subpart does not apply

In section 62(c), “is made” is replaced by “is made and the
payment is not salary and wages for a private domestic
worker.”

211D New section 63A inserted

After section 63, the following is inserted:

“63A How subpart appliesto private domestic workers

For the purposes of this subpart, a private domestic worker
who is an employer under paragraph (b) of the definition of
employer istreated as making payments of salary or wagesto
themselves in the capacity of employee. Consequently, the
private domestic worker may be both employer and
employee.”

Struck out (majority)

212

“66

Section 66 replaced
Section 66 is replaced by the following:

Obligation to make deductions: general rule
The employer must make deductions of contributions from

each payment of the employee's gross salary or wages of an
]
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amount equal to the contribution rate, unless section 66A
applies.

“66A Obligation to make deductions: transitional rule

“(1) This section applies for a payment of the employee's gross
salary or wages for a pay period that is in the period starting
on 1 April 2008 and finishing on 31 March 2012 if—

“(2

“(a)
“(b)
“(0)

“(d)

the employee is employed by the employer on 1 April
2008; and

the employee is a member of a KiwiSaver scheme on 1
April 2008; and

the employer has agreed before 1 April 2008 with the
employee to make employer contributions in respect of
the payment of the employee’s salary or wages for the
KiwiSaver scheme; and

the employee has chosen, before 1 April 2008, that
employer contributions count towards the contribution
rate.

The employer must make deductions of contributions from
the payment of gross salary or wages equal to the greater of—

“(a
“(b)

the minimum amount required to be deducted from the

payment, given by clause 1 of schedule 4; and

an amount equal to the transitional contribution rate,

given by clause 2 of schedule 4, minus the gross amount of

employer contributions paid in respect of that payment
of salary or wages, to the extent to which the employer
contributions—

“(i) vest in the employee, as provided by the trust
deed of the scheme, immediately after the contri-
butions are made; and

“(ii) are greater than the minimum amount of
employer contributions, given by clause 3 of sched-
ule 4, for that payment of salary or wages, and

“(iii) areagreed, by the employee and the employer, to
count towards the transitional contribution rate.”

]

352

10

15

20

25

30



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 3 cl 212C

New (majority)

212

113 66

Section 66 replaced
Section 66 is replaced by the following:

Obligation to make deductions: general rule

The employer must make deductions of contributions from
each payment of the employee’'s gross salary or wages of an
amount equal to the contribution rate, unless section 66A

applies.

“66A Obligation to make deductions: transitional rule

“(D)

“(2)

This section applies to a payment of the employee’'s gross

salary or wages that is for a pay period in the period starting

on 1 April 2008 and finishing on 31 March 2012 if—

“(@) theemployer and the employee agree that they will use
the transitional rates in Schedule 4; and

“(b) the employer contribution for the payment of salary or
wages is equal to or greater than the relevant transi-
tional rate for the employer, given in Schedule 4; and

“(c) the employer contribution vests in the employee, as
provided by the trust deed of the KiwiSaver scheme,
immediately after it is made.

The employer must make deductions of contributions from
the payment of gross salary or wages equal to the relevant
transitional rate for the employee, given by Schedule 4.”

212B Deductions entered in and paid out of holding account

In section 73(3), “KiwiSaver scheme” is replaced by
“KiwiSaver scheme, without further authority than this
section”.

212C Initial contributions stay in holding account for 3

1)
“(1)

months
Section 75(1) is replaced by the following:

This section applies to al contributions received by the Com-

missioner in respect of a person in the 3-month period starting

on the earlier of—

“(a) the day on which the Commissioner receives the first
contribution in respect of the person:

|
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2)

|

“(b) the day on which the Commissioner is given notice or
otherwise knows that the person is a member of a
KiwiSaver scheme.”

In section 75(3), “3 months” isreplaced by **3 months (with-
out further authority than this section where those contribu-
tions meet the requirements of section 73(1))”.

212D Small amounts of contributions may be held until big

enough to be on-paid

In section 77(3), “KiwiSaver scheme” is replaced by
“KiwiSaver scheme (without further authority than this
section where that amount meets the requirements of section
73(2))".

213

214

Refund by Commissioner of amounts paid in excess of
required amount of deduction or if employee opts out

In section 80(1), “the person from whose” is replaced by “a
person in relation to whom a contribution was made, or from
whose”.

Refund by provider of amounts paid in excess of
required amount of contribution

In section 81(1), *“the Commissioner the amount” is replaced
by “the Commissioner no more than the amount”.

New (majority)

214B Interest on money in holding account

D)

)
“(3)

In section 84(2), * Section 69 of the Public Finance Act 1989
does’ is replaced by * Sections 68(2) and 69 of the Public
Finance Act 1989 do”.

After section 84(2), the following is added:

Despite subsection (1), the Commissioner is not liable to pay
interest on any amount described in that subsection, if the
relevant person has notified the Commissioner in writing of
their wish to not be paid interest.”

|
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214C Deductions treated as received on 15th of month for

D)

)
“(3)

interest purposes

In the heading to section 85, “Deductions treated as
received on 15th of month” is replaced by “Time when
contributions treated as received”.

After section 85(2), the following is added:
Every amount of employer contribution is treated, for the
purpose of the payment of interest, as received by the Com-

missioner on the first day of the month in which the Commis-
sioner receives the amount of employer contribution.”

214D New section 92A inserted

After section 92, the following is inserted:

“92A How subpart applies to private domestic workers

For the purposes of this subpart, a private domestic worker
who is an employer under paragraph (b) of the definition of
employer istreated as making payments of salary or wagesto
themselves in the capacity of employee. Consequently, the
private domestic worker may be both employer and
employee.”

Struck out (majority)

215

“93
“(2)

“(2)
“(3)

Section 93 replaced
Section 93 is replaced by the following:

Employer contributions paid via Commissioner
An employer must pay an amount of employer contribution to
the Commissioner.

The payment of an amount of employer contribution must be
accompanied by a remittance certificate.

The contribution must be paid to the Commissioner within the
time prescribed in section NC 15 of the Income Tax Act 2004
for the payment of tax deductions relating to the payment of
salary or wages to which the contribution relates, as if the

contribution were a tax deduction.
[ |
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“(4)

“(59)

1
The employer must include details of contributions paid in
respect of each employee on the employer monthly schedule
for the payments of salary or wages to which the contribution
relates.

For the purposes of the Tax Administration Act 1994, to the
extent to which an employer fails to comply with subsection (4)
in respect of an amount of employer contribution that the
employer must pay to the Commissioner, that amount is
treated as a short payment for the PAY E period for which the

failure occurs.”
[ |

New (majority)

215

“93
“(2)

“(2)
“(3)

Section 93 replaced
Section 93 is replaced by the following:

Employer contributions paid via Commissioner
An employer must pay all amounts of employer contributions
to the Commissioner.

The payment of an amount of employer contribution must be
accompanied by a remittance certificate.

If the employer is not a private domestic worker, the contribu-
tion must be paid to the Commissioner within the time pre-
scribed in section NC 15 of the Income Tax Act 2004 for the
payment of tax deductions relating to the payment of salary or
wages to which the contribution relates, asif the contribution
were a tax deduction.

“(3B) If the employer is a private domestic worker, the contribution

“(4)

must be paid to the Commissioner within the time prescribed
in section NC 16 of the Income Tax Act 2004 for the payment
of tax relating to the payment of salary or wages to which the
contribution relates, as if the contribution were tax.

The employer must include details of employer contributions
paid in respect of each employee on the employer monthly
schedule for the payments of salary or wages to which the
contribution relates.
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“(5) For the purposes of the Tax Administration Act 1994, to the

extent to which an employer fails to comply with subsection (4)
in respect of an amount of employer contribution that the
employer must pay to the Commissioner, that amount is
treated as a short payment for the PAY E period for which the
failure occurs.”

216

Short payments by employersif not enough money

remitted to Commissioner to cover all of employees

deductions and employer contributions

In section 98(3)(d), “subpart 1.” is replaced by “subpart 1;

and”, and the following is added:

“(e) employer contributions that are not compulsory
employer contributions.”

Struck out (majority)

217

New section 98 B inserted
After section 98, the following is inserted:

“98 B Quantifying short payments for the purposes of Income

Tax Act 2004 and Tax Administration Act 1994

For the purposes of the Income Tax Act 2004 and the Tax

Administration Act 1994, an employer is treated as having an

amount of short payment for a PAYE period equa to the

difference between—

“(a) the amount of employer contribution that is treated as
received by the Commissioner under section 98(2) of
this Act for the PAYE period; and

“(b) the amount, for the PAYE period, of employer contri-
bution shown on either or both of a remittance certifi-
cate or an employer monthly schedule in accordance
with this subpart.”
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[
217

New section 98A inserted
After section 98, the following is inserted:

“98A Quantifying short payments for the purposes of Income

Tax Act 2004 and Tax Administration Act 1994

For the purposes of the Income Tax Act 2004 and the Tax

Administration Act 1994, an employer is treated as having an

amount of short payment for a PAYE period equal to the

difference between—

“(@) the amount of employer contribution that is treated as
received by the Commissioner under section 98(2) of
this Act for the PAYE period; and

“(b) the amount, for the PAYE period, of employer contri-
bution shown on either or both of a remittance certifi-
cate and an employer monthly schedule in accordance
with this subpart.”

218
D)
‘(2

)
“(4)

Short payments if not enough employer contribution
remitted to cover all employees

In section 99(2), the words before the formula are replaced by
the following:

For the purposes of this subpart, the amount of employer
contribution (gross of any specified superannuation contribu-
tion withholding tax payable under the SSCWT rules) that the
Commissioner is treated as receiving for any 1 employee is
given by the following formula:”.

The following is added to section 99:

For the purposes of this section, employer contribution does
not include compulsory employer contribution to the extent of
the employer’s entitlement to a tax credit under section [KJ 71
KJ 6Jof the Income Tax Act 2004 in relation to the
contribution.”

New (majority)

218B Refunds of employer contribution by provider

1)
|

In section 101(1),—
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|
(@& “may” isreplaced by “must”:
(b) “that this Act requires the Commissioner to on-pay to
the provider” isreplaced by “ of the employer contribu-
tion that this Act requires”.

(2) Section 101(2) is repealed.

| |
Struck out (majority)

1 1

219 New subpart 3A of Part 3 inserted

After subpart 3 of Part 3, the following is inserted:

“ Subpart 3A—Compulsory employer contributions

to KiwiSaver schemes and complying
superannuation funds

“101B Outline, and a definition

“(1)

“(2)

“(3)
“(4)

An employer must pay, in accordance with section 101E, an
amount of employer contribution (a compulsory employer
contribution) calculated under section 101D for an employee,
to the extent to which the employee meets the requirementsin
section 101C for a period to which a payment of salary or
wages relates.

Sections 101F and 101G provide some rules for employer contri-
butions, including compulsory employer contributions. Also,
subpart 3 provides rules for employer contributions to
KiwiSaver schemes.

The rest of the subpart provides rules relating to compul sory
employer contributions to complying superannuation funds.

In this subpart, salary or wages means salary or wages
defined in section 4(1), but excluding a payment of a type
referred to in—

“(@) paragraph (b)(x) of the definition of salary or wagesin
section OB 1 of the Income Tax Act 2004 (which
relatesto parental leave payments paid under Part 7A of
the Parental Leave and Employment Act 1987):
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I 1

“(b) paragraph (b)(xii) to (xvi) of the definition of salary or
wages in section OB 1 of the Income Tax Act 2004
(which relate to certain ACC payments).

“101C Employee's requirements

For the purposes of section 101B(1), the requirements are that

the employee—

“(@ is a member of a KiwiSaver scheme or a complying
superannuation fund for which the employer deducts or
is required to deduct amounts from the salary or wages
of the employee; and

“(b) isaged 18 or over; and

“(c) isnot entitled to withdraw an amount from a fund or
scheme under clause 4(3) of the KiwiSaver scheme
rules (which relates to lock-in of funds) or a rule the
same as that clause.

“101D Compulsory employer contribution amount: general
rule

“(1) The amount of a compulsory employer contribution is calcu-
lated using the following formula:

(payment of gross salary or wages x compulsory rate) —
other contributions — db increase.

“(2) Intheformula,—

“(@) payment of grosssalary or wages means a payment of
gross salary or wages from which the employer deducts
or is required to deduct an amount for the employee's
KiwiSaver scheme or complying superannuation fund:

“(b) compulsory rate means, for the payment of salary or
wages,—

“(i) 1%, if the payment is made for a pay period that
isin the year starting on 1 April 2008:
“(i) 2%, if the payment is made for a pay period that
isin the year starting on 1 April 2009:
“(ii1) 3%, if the payment is made for a pay period that
isin the year starting on 1 April 2010:
L ]
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“(0)

“(d)

1

“(iv) 4%, if the payment is made for a pay period that
isin ayear starting on or after 1 April 2011:

other contributions means specified superannuation

contributions that the employer makes for the employee

for the period to which the payment of salary or wages

relates, if—

“(i) the employee is employed by the employer
before 1 April 2008; and

“(ii) the employer provides to the employee access to
aregistered superannuation scheme asat 17 May
2007; and

“(ii1) the employer makes or has agreed with the
employee to make the specified superannuation
contributions for the employee before 1 April
2008 to the registered superannuation scheme;
and

“(iv) the specified superannuation contributionsvest in
the employee immediately after the contributions
are paid:

db increase means the amount, calculated over the

period to which the payment of salary or wages rel ates,

that is the increase in value of the employee’s accrued

benefits to be provided by a registered superannuation

scheme, if—

“(i) the scheme is a defined benefit scheme; and

“(ii) theincrease in value is attributable to employer
contributions; and

“(iii) the amount is not accounted for in paragraph (c);
and

“(iv) the amount is determined actuarially; and

“(v) the requirements of paragraphs (c)(i) to (iii) are met;
and

“(vi) the amount vests in the employee as it accrues.

“101E Payment
“(1) If the employer and employee agree the proportions of the

amount of compulsory employer contribution for a payment
of salary or wages is for an employee's KiwiSaver scheme
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“(2)

1
and complying superannuation funds, the agreed proportion
of compulsory employer contributions is for the relevant
scheme or fund, as agreed.

If the employer and employee can not agree what proportion
of the amount of compulsory employer contribution is for an
employee’'s KiwiSaver scheme or complying superannuation
fund, the amount is—

“(a) first, for the employee’s KiwiSaver scheme, up to the
maximum required to meet an employer’s compul sory
employer contribution obligations:

“(b) second for the employee’s complying superannuation
funds, pro-rata, to the extent to which an amount
remains after applying paragraph (a).

“101F Rules: employers

“(1)

“(2)

If an amount of employer contribution for a payment of salary
or wagesisfor the employee’ s KiwiSaver scheme, the amount
must be paid by the employer to the Commissioner. The
amount is subject to the rules provided in subpart 3.

If an amount of compulsory employer contribution for a pay-
ment of salary or wages is for the employee’s complying
superannuation fund, the amount must be paid by the
employer to the fund’s provider no later than one month after
the payment of salary or wages.

“101G Rules: providers

“(1)

“(2)

A provider must credit the amount of compulsory employer
contribution they receive on a pro rata basis across the invest-
ment products to which a member has subscribed or has been
allocated.

The contribution must vest in the member immediately after it

is paid to the provider, despite any provision to the contrary.
]
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“Complying superannuation funds

“101H Failureto pay: provider notice

“(1)

“(2

“(3)

“(4)

This section appliesif the provider of a complying superannu-
ation fund has reason to believe that an employer hasfailed to
pay to the provider amounts of compulsory employer contri-
bution in accordance with this subpart.

The provider must immediately take reasonable steps to get
the employer to pay to the provider the amounts of compul-
sory employer contribution.

If the employer does not pay the amounts of compulsory
employer contribution to the provider within one month of
this section first applying for the amounts, and the total of the
amounts is more than $500, the provider must immediately
give a notice to the Government Actuary that the provider
believes that employer has failed to pay the amounts.

A notice under subsection (3) must show the following:

“(@) the name of the employer; and

“(b) the amounts of compulsory employer contributions
unpaid; and

“(c) the employer’s name, address and tax file number (if
known); and

“(d) specify the relevant employees to whom the failure to
pay relates, their tax file numbers, and addresses; and

“(e) the pay periods and relevant amounts for the employees
to whom the failure to pay relates; and

“(f) other information required by the Government
Actuary.”

New (majority)

219

New subpart 3A of Part 3 inserted
After subpart 3 of Part 3, the following is inserted:

“ Subpart 3A—Compulsory employer contributions

to KiwiSaver schemes and complying
superannuation funds

363

10

15

20

25

30



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and

Part 3 cl 219 Remedial Matters)

New (majority)

“101A General

“(D)

“(2

“(3)

“(4)

“(9)

An employer must pay, in accordance with sections 101E and
101F, an amount of employer contribution (a compulsory
employer contribution) calculated under section 101D for an
employee, to the extent to which the employee meets the
requirements in section 101¢ for a period to which a payment of
salary or wages relates.

Section 101B provides rules relevant to parties to an employ-
ment relationship, and how they bargain in respect of compul-
sory employer contributions and associated matters.

Section 101G provides rules relevant to providers who receive
compulsory employer contributions directly or from the
Commissioner.

The rest of this subpart provides rules relating to compul sory
employer contributions to complying superannuation funds.
Also, subpart 3 provides some rules for employer contribu-
tions to KiwiSaver schemes.

For the purposes of this subpart, a private domestic worker
who is an employer under paragraph (c) of the definition of
employer istreated as making payments of salary or wagesto
themselvesin the capacity of employee. Consequently, for the
purposes of this subpart, the private domestic worker may be
both employer and employee, if the worker chooses.

“101B Compulsory contributions must be paid on top of gross

“(1)

“(2)

salary or wages except to extent that parties otherwise
agree after 13 December 2007

The purpose of this section is to ensure that, for contractual
arrangements of parties to an employment relationship (as
defined in section 4(2) of the Employment Relations Act
2000), compulsory contributions are paid in addition to an
employee's gross salary or wages described in section 101D(3).

The contractual arrangements of parties to an employment
relationship must not have the effect of defeating the purpose
of this section described in subsection (1).

|
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|
“(3)

“(4)

“(9

“(6)

|
A contractual term or condition has no effect to the extent to
which it is contrary to the purpose of this section described in
subsection (1).

However, on and after 13 December 2007,—

“(a) partiesto an employment relationship are free to agree
contractual termsand conditionsthat ignore the purpose
of this section described in subsection (1); and

“(b) totheextent of such agreement described in subparagraph
(a), subsections (1) to (3) do not apply.

For the avoidance of doubt, the duty of good faith described in

section 4 of the Employment Relations Act 2000 always

applies when parties to an employment relationship bargain
for terms and conditions relating to compulsory contributions
and associated matters.

In this section, compulsory contributions means an amount
of employer contributions equal to the amount of compulsory
employer contributions that would be required by this subpart
in the absence of section 101D(5)(a).

“101C Employee's requirements

For the purposes of section 101A(1), the requirements are that

the employee—

“(@) is pad salary or wages from which the employer
deducts or is required to deduct an amount for the
employee's KiwiSaver scheme or complying superan-
nuation fund; and

“(b) isaged 18 or over; and

“(c) isnot entitled to withdraw an amount from a fund or
scheme under clause 4(3) of the KiwiSaver scheme
rules (which relates to lock-in of funds) or a rule the
same as that clause; and

“(d) isnot adefined benefit scheme member.

“101D Compulsory employer contribution amount: general

“(1)

rule
The amount of a compulsory employer contribution is a posi-
tive amount calculated using the following formula

|
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“(2
“(3)

“(4)

“(9)

(payment of gross salary or wages x CEC rate)
— other contributions.

The items in the formula are defined in subsections (3) to (5).

Payment of gross salary or wages is the amount of a pay-
ment of gross salary or wages from which the employer
deducts or isrequired to deduct an amount for the employee’s
KiwiSaver scheme or complying superannuation fund.

CEC rate s, for the payment of gross salary or wages,—

“(@ 1%, if the payment of gross salary or wagesis made for
apay period that isin the year starting on 1 April 2008:

“(b) 2%, if the payment of gross salary or wages is made for
apay period that isin the year starting on 1 April 2009:

“(c) 3%, if the payment of gross salary or wagesis made for
apay period that isin the year starting on 1 April 2010:

“(d) 4%, if the payment of gross salary or wages is made for
apay period that isin ayear starting on or after 1 April
2011.

Other contributionsisthetotal of amounts that the employer

pays or credits in relation to the employee for the period to

which the payment of gross salary or wages relates, to the
extent to which the amounts are—

“(a) employer contributions made in the absence of this
section:

“(b) specified superannuation contributions (the contribu-
tions) made to aregistered superannuation scheme (the
contributions scheme), and—

“(i) the contributions scheme was registered before
17 May 2007, or the contributions scheme is one
(asucceeding scheme) for which there is, due to
al relevant members transferring to the suc-
ceeding scheme by virtue of section 9BAA of the
Superannuation Schemes Act 1989, a prior regis-
tered superannuation scheme (a prior scheme)
and that prior scheme or another prior scheme for
the contributions scheme were registered before
17 May 2007; and
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| |

“(ii) the employer provided access for employees
generally to the contributions scheme or a prior
scheme for the contributions scheme before
17 May 2007; and

“(iii) the employee is—

“(A) employed by the employer before 1 April
2008, and the employer makes or has
agreed with the employee to make speci-
fied superannuation contributions for the
employee before 1 April 2008 to the contri-
butions scheme or a prior scheme for the
contributions scheme; or

“(B) covered by acollective agreement that isin
force before 17 May 2007 and expires after
1 April 2008 under which the employer is
required to make specified superannuation
contributions to the contributions scheme
or a prior scheme for the contributions
scheme; and

“(iv) the contributions scheme provides that a propor-
tion of the contributions vest in the employeein a
period starting after the employee first becomes a
member of the contributions scheme and ending
5 years later:

“(c) specified superannuation contributions or superannua
tion subsidies in relation to an employee—

“(i) whose employment isasamember of Parliament,
a judicial officer, or a sworn member of the
police:

“(i1) whoisinaclassof employees prescribed in regu-
lations made under section 230A.

“101E Payment: allocation between schemes and funds

“(1) If the employer and employee agree to an alocation of com-
pulsory employer contributions between an employee’'s
KiwiSaver scheme and complying superannuation funds, the
contribution allocation agreed is used for allocating payments.

| |
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|
“(2

|

If the employer and employee cannot agree what all ocation of

the amount of compulsory employer contribution is for an

employee's KiwiSaver scheme or complying superannuation
funds, the amount is—

“(a) first, for the employee’s KiwiSaver scheme, up to the
maximum required to meet an employer’s compulsory
employer contribution obligations:

“(b) second, for the employee’s complying superannuation
funds, pro-rata, to the extent to which an amount
remains after applying paragraph (a).

“101F Payment rules. employers

“(1)

“(2)

If an amount of employer contribution for a payment of salary
or wagesisfor the employee’ s KiwiSaver scheme, the amount
must be paid by the employer to the Commissioner. The
amount is subject to the rules provided in subpart 3.

If an amount of compulsory employer contribution for a pay-
ment of salary or wages is for the employee’s complying
superannuation fund, the amount must be paid by the
employer to the fund’ s provider no later than 1 month after the
payment of salary or wages.

“101G Rules: providers

“(1)

“(2)
“(3)

A provider must use the contribution allocation for a member
to credit the amount of compulsory employer contribution
they receive across the investment products to which a mem-
ber has subscribed or has been allocated.

The contribution vests in the member immediately after it is
paid to the provider, despite any provision to the contrary.

If amember of aKiwiSaver scheme or complying superannu-
ation fund will be entitled within 2 months to withdraw an
amount from the fund or scheme under clause 4(3) of the
KiwiSaver scheme rules (which relates to lock-in of funds) or
arule the same asthat clause, the provider must send a notice
to the Commissioner stating the date on which the member
will be entitled to withdraw. The Commissioner may notify
|
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|
the member’s employer of the date, for the purposes of the
employer applying this subpart.

“Complying superannuation funds

“101H Failureto pay: provider notice

“(1)

“(2

“(3)

“(4)

“(5)

This section appliesif the provider of acomplying superannu-
ation fund knows that an employer has failed to pay to the
provider an amount of compulsory employer contribution in
accordance with this subpart.

The provider must, as soon as practicable, give a notice to the
employer, requesting the payment of the amount of compul-
sory employer contribution. The provider must send to the
Government Actuary a copy of the notice.

If the employer does not pay the amount of compulsory
employer contribution to the provider within 1 month of this
section first applying for the amount, and the total of the
amounts of compulsory employer contributions unpaid is
more than $500, then the provider must immediately give a
notice to the Government Actuary.

A notice under subsection (3) must show the following:

“(@) the name of the employer; and

“(b) the amounts of compulsory employer contributions
unpaid; and

“(c) the employer’s name, address, and tax file number (if
known); and

“(d) specify the relevant employees to whom the failure to
pay relates, their tax file numbers, and addresses; and

“(e) the pay periodsand relevant amounts for the employees
to whom the failure to pay relates; and

“(f) other information required by the Government Actuary.

If the employer pays an amount of compulsory employer
contribution remedying afailureto pay that was notified to the
Government Actuary under subsection (3), the provider must
immediately give a notice to the Government Actuary show-
ing relevant details of the employer’s payment.”
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Struck out (majority)

The following is added to subpart 3A of Part 3:

New (majority)
[ |
After section 101H, the following is inserted:

“1011 Failureto pay: Government Actuary’s duties

“(1) If the Government Actuary receives a notice under section
101H(3), the Government Actuary must decide the amount of
compulsory employer contribution that an employer to which
the notice relates has failed to pay for the relevant calendar
months.

“(2) The Government Actuary may use any power (with necessary
modifications for complying superannuation funds) that the
Government Actuary hasin respect of KiwiSaver schemesin
the performance of the duty to decide imposed by subsection
(1.

“(3) Assoon as practicable, the Government Actuary must give a
notice to the employer showing the information described in
subsection (4).

“(4) A notice under subsection (3) must—

“(@) require the payment of the amount (the liable amount)
that the Government Actuary has decided, under sub-
section (1) that an employer has faled to pay to the
provider; and

“(b) specify the relevant calendar months and related
amounts; and

“(c) specify that the employer must pay the liable amount
within 28 days after the notice is given; and

“(d) specify the employer’s name, address and tax file num-
ber (if known); and

“(e) specify the relevant employees to whom the failure to
pay relates, their tax file numbers, and addresses; and

“(f) specify the pay periods and relevant amounts for the
employees to whom the failure to pay relates; and
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“(5)

“(6)

“(7)

“(g) inform the employer that failure to comply with the
notice will result in the Commissioner receiving notice
of the failure to comply; and

“(h) show other information required by the Commissioner.

If the employer does not pay the liable amount in the period
specified in subsection (4)(c) and the employer has not objected
to the Government Actuary’s decision under subsection (1)
within the time allowed under section 186, the Government
Actuary must immediately—

“(a) give to the Commissioner a notice showing the infor-

mation described in subsection (6); and
“(b) send to the provider a copy of the notice.

A notice under subsection (5) must—

“(a) statethat the employer hasfailed to comply with notices
under section 101H(3) and subsection (3); and

“(b) show the information described in subsection (4); and

“(c) specify the extent to which an amount of compulsory
employer contributions remains unpaid for the liable
amount; and

“(d) specify the relevant employees to whom the unpaid
amounts relate, their tax file numbers, and addresses;
and

“(e) specify the pay periods and relevant amounts for the
employees to whom the unpaid amounts relate.

If the Government Actuary makes a decision, upon an
employer’s objection to the Government Actuary’s decision
under subsection (1), and the decision is that the employer to
which the notice under section 101H(3) relates has failed to pay
an amount of compulsory employer contribution for the rele-
vant calendar months, the employer is treated as having not
objected, and the Government Actuary must immediately give
the Commissioner the notice described in subsection (5).

“101J Failureto pay: Commissioner

“(1)

If the Commissioner receives a notice under section 1011(5), the
amount of compulsory employer contributions unpaid for the
liable amount, specified in that notice, is treated as an amount
due and payable by the employer to the Commissioner on the
20th working day after the Commissioner receives the notice
under section 1011(5).
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“(2

The Commissioner must send the employer a notice of the
amount due and payable, and the due date, specified in sub-
section (1).

“101K Recovered amounts

221

An amount of compulsory employer contribution for an
employee's complying superannuation fund that is received
by the Government Actuary or the Commissioner by virtue of
this subpart must be paid by them to the relevant provider. The
relevant amount of compulsory employer contributions
remaining unpaid for the relevant liable amount is consequen-
tialy reduced.”

Who may apply for contributions holiday
In section 102(b)(ii), “scheme.” isreplaced by “scheme; or”,
and the following is added:
“(iii) the date that the person is first a member of a
complying superannuation fund.”

New (majority)

221B Refund of initial contributions

“(59)

“(6)

Section 113(5) and (6) are replaced by the following:

The Commissioner must refund the contributions to which the

application relates, if the Commissioner is reasonably satis-

fied that—

“(a) the person and the application meet the requirements of
this section; and

“(b) reasonable aternative sources of funding have been
explored and have been exhausted.

However, the Commissioner—

“(@ must not refund under this section any employer contri-
butions that were made under section 93; and

“(b) may direct that, despite subsection (5), the amount to be
refunded under this section is limited to a specified
amount that, in the Commissioner’ sopinion, isrequired
to alleviate the particular hardship.”
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I 1

222 New section 117B inserted
After section 117, the following is inserted:

“117B Restrictions on transactions

“(1) Thissection appliesfor a KiwiSaver scheme, to a transaction
related to the KiwiSaver scheme, if the scheme has less than
20 members, treating all interests in the scheme held by per-
sons associated under section OD 8(3) of the Income Tax Act
2004 as being held by 1 person.

“(2) A transaction between a scheme's provider, and a person
associated (under section OD 8(3) of the Income Tax Act
2004) with either a provider or a member must use arm’'s
length amounts of consideration.

“(3) Despite subsection (2),—

“(@) theKiwiSaver scheme must not have morethan 5% of it
assets in investments related to or managed by—

“(i) a provider (other than in their capacity of
provider):

“(ii) amember:

“(iii) aperson associated (under section OD 8(3) of the
Income Tax Act 2004) with aprovider or amem-
ber; and

“(b) the provider must not lend money or provide financial
assistance to—

“(i) amember:

“(ii) aperson associated (under section OD 8(3) of the
Income Tax Act 2004) with a provider or a

member.”
L [

New (majority)

[
222 New section 117A inserted
After section 117, the following is inserted:

“117A Restrictions on transactions

“(1) Thissection appliesto a KiwiSaver scheme if the scheme has
less than 20 members, treating all interestsin the scheme held

| |
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“(2

“(3)

|
by persons associated under section OD 8(3) of the Income
Tax Act 2004 as being held by 1 person.

A transaction between a scheme's provider, and a person
associated (under section OD 8(3) of the Income Tax Act
2004) with either a provider or a member must use arm’s
length amounts of consideration.

Despite subsection (2),—
“(@ the KiwiSaver scheme must not have more than 5% of
its assets in investments related to or managed by—

“(i) a provider (other than in their capacity of
provider):

“(ii) amember:

“(iii) aperson associated (under section OD 8(3) of the
Income Tax Act 2004) with a provider or amem-
ber; and

“(b) the provider must not lend money or provide financial
assistance to—

“(@i) amember:

“(ii) aperson associated (under section OD 8(3) of the
Income Tax Act 2004) with a provider or a
member.”

223

Further modifications to application of sections 8 to 11
of Superannuation Schemes Act 1989

In section 121(3)(a), “registered superannuation scheme” is
replaced by “KiwiSaver scheme”.

Struck out (majority)

224

“(6)

Requirement for annual report
The following is added to section 123:

The trustees must send to the Government Actuary a copy of
the completed report within 28 days after its completion, and,
if only abridged accounts are contained in the report, acopy of

the annua accounts.”
[ |
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New (majority)

224
D)

(2)

3
“(6)

|
Requirement for annual report

In section 123(5)(a), “KiwSaver’ is replaced by
“KiwiSaver”.

In section 123(5)(e), “report.” is replaced by “report:”, and
the following is added:

“(f) the total amount of each type of contribution received
by the provider for the year, and the number of mem-
bers credited with each type:

“(g) thetotal amount of members accumulations at the end
of the year, and the number of members with
accumulations:

“(h) the total amounts of fee subsidies credited to members
for the year, and the number of members credited.”

After section 123(5), the following is added:
The trustees must send to the Government Actuary a copy of
the completed report within 28 days after its completion, and,

if only abridged accounts are contained in the report, a copy of
the annual accounts.”

224B New section 125A added

After section 125, the following is added:

“125A Requirement for annual personalised statement of

contributions and accumulations for members

Thetrustee of aKiwiSaver scheme or acomplying superannu-

ation fund must provide annually to each person who is a

member of the provider’s scheme or fund during the relevant

year a statement showing the following for that person:

“(@) theamount of each type of contribution received by the
provider for the year; and

“(b) the member’s accumulation at the end of the year.”
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New (majority)

|
224C Termsrelating to members' tax creditsimplied into
trust deed

In section 128A,—

(@ in subsection (1), “ The terms relevant to” is replaced
by “Terms necessary for giving effect to the law relat-
ing to”:

(b) in subsection (2),—

(i)  the words before subparagraph (a) are replaced
by “The terms—":

(i) in subparagraph (a), “applies’ is replaced by
“apply”:

(iif) in subparagraph (b), “is’ isreplaced by “are”.

224D New section 128B inserted
Before the heading above section 129, the following is
inserted:

“128B Termsrelating to back-dated validation implied into
trust deed

“(1) Terms necessary for giving effect to the law relating to back-
dated validation of invalid membership under subpart 4 of
Part 2 are implied into a trust deed that establishes a
KiwiSaver scheme in relation to the KiwiSaver scheme.

“(2) Theterms—
“(a) apply despite anything to the contrary in atrust deed of
a scheme; and
“(b) are enforceable by a trustee, and by a member, of the
scheme.”

224E New section 128C inserted
Before the heading above section 129, the following is
inserted:

“128C Termsrelating to lump sum payments by complying
superannuation funds

“(1) Termsnecessary for giving effect to paragraph (cc) of the defini-
tion of complying fund rulesin section OB 1 of the Income
Tax Act 2004 are implied into a trust deed that establishes a

| |
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New (majority)

“(2

|
complying superannuation fund in relation to the complying
superannuation fund.

The terms—

“(a) apply despite anything to the contrary in atrust deed of
afund; and

“(b) are enforceable by a trustee, and by a member, of the
fund.”

Struck out (majority)

225

1
New section 128B inserted
Before the heading above section 129, the following is
inserted:

“128B Termsrelating to compulsory employer contributions

“(1)

“(2

“(3)

implied into trust deed

The terms relating to compulsory employer contributions are

implied into a trust deed that establishes—

“(@ a KiwiSaver scheme in relation to the KiwiSaver
scheme:

“(b) a complying superannuation fund in relation to the
complying superannuation fund.

The law relating to the compulsory employer contributions—

“(a) applies despite anything to the contrary in a trust deed
of a scheme or fund; and

“(b) are enforceable by a trustee, and by a member, of the
scheme or fund.

If an employer may make specified superannuation contribu-
tions which meet the requirements described in subparagraphs
(i) to (iii) of the definition of other contributions in section
101D(2)(c), and the empl oyer chooses that the specified superan-
nuation contributions should meet the requirement described
in subparagraph (iv) of that definition, then the contributions vest
in the relevant employee immediately after the contributions

are made—
[ |
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Struck out (majority)
I 1

“(a@) if the relevant provider agrees that the contributions
will vest in the relevant employee immediately after the
contributions are made; and

“(b) despite anything to the contrary in a trust deed of a

scheme or afund.”
L [ |

New (majority)
| |
225 New section 128D inserted
Before the heading above section 129, the following is
inserted:

“128D Termsrelating to compulsory employer contributions
implied into trust deed
“(1) Terms necessary for giving effect to the law relating to com-
pulsory employer contributions are implied into a trust deed
that establishes—
“(@ a KiwiSaver scheme in relation to the KiwiSaver
scheme:
“(b) a complying superannuation fund in relation to the
complying superannuation fund.

“(2) Theterms—
“(a) apply despite anything to the contrary in atrust deed of
a scheme or fund; and
“(b) are enforceable by a trustee, and by a member, of the
scheme or fund.”

226 Amendment of trust deed governing KiwiSaver scheme
(1) Intheheadingto section 129, “or participation agreement”
isinserted after “trust deed”.

(2) Insection 129(1), “trust deed of the scheme” is replaced by
“trust deed of the scheme, or to a participation agreement
related to the trust deed,”.

(3) Section 129(4) is repealed.
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New (majority)

226B Effect of registration of KiwiSaver scheme under section

150

In section 153(d), “the Income Tax Act 2004 and the Tax
Administration Act 1994 is replaced by “provisions of the
Income Tax Act 2004 and the Tax Administration Act 1994,
other than those related to portfolio investment entities”.

226C Duty to notify changes to Government Actuary

In section 164(2), *“ section section” is replaced by *“ section”.
|

227

Objections and appeals against decisions of Gover nment
Actuary

In section 186(5), “High Court” is replaced by “High Court,
unless the objection related to a decision under section 1011”.

New (majority)

227B New section 205A inserted

After section 205, the following is inserted:

“205A Investment statements must contain responsible

“(1)

investment statement

Every investment statement relating to a Kiwi Saver scheme or
a complying superannuation fund must contain a statement in
the following form if it is a scheme that takes responsible
investment, including environmental, social, and governance
considerations, into account in the investment policies and
procedures of the scheme:

‘Responsible investment, including environmental, social,
and governance considerations, is taken into account in the
investment policies and procedures of the scheme as at the
date of thisinvestment statement. You can obtain an expla
nation of the extent to which responsible investment is
taken into account in those policies and procedures—

‘[if the issuer has a website] on the issuer’s website

on the Internet at [specify website address], which

is publicly accessible at all reasonable times; and
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New (majority)

“(2)

“(3)

“(4)

‘from the issuer, free of charge, upon request.’

Every investment statement relating to a KiwiSaver scheme or
a complying superannuation fund must contain a statement in
the following form if it is a scheme that does not take respon-
sible investment, including environmental, social, and gov-
ernance considerations, into account in the investment poli-
cies and procedures of the scheme:

‘Responsible investment, including environmental, social,
and governance considerations, is not taken into account in
the investment policies and procedures of the scheme as at
the date of this investment statement.’

The statements required by this section must be included at
the end of the ‘Who is involved in providing it for me?
section of the investment statement.

For the purposes of the Securities Act 1978, a failure to

comply with thissectionisalso treated asif it were afailureto
comply with the Securities Regulations 1983.”

227C Factual description of, or transmission of information

about, KiwiSaver scheme not investment advice

In section 206, in the words before paragraph (a), “investment
advice” is replaced by “investment advice and is not an
investment broker or a broker,”.

228

229
D)
(2)

380

Certain sections of Securities Act 1978 modified in
relation to KiwiSaver scheme

In section 210(2)(b)(ii), “member’s interest” is replaced by
“member’ s accumulation” in each place where it appears.

Duty of Commissioner under section 50 modified in
certain cases in which section 210 applies

In section 211(1)(b), “member’s interest” is replaced by
“member’s accumulation” .

In section 211(2), “member’sinterest” is replaced by ** mem-
ber’s accumulation” .
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New (majority)
[ |
229B Application of sections 215 and 216
(1) In the heading to section 214, “sections 215 and 216" is
replaced by “section 215”.
(2) Insection 214(1),—
(@ “Sections 215 and 216" isreplaced by * Section 215”:
(b)  “or withhold contributions” is omitted.
(3) Section 214(2) is repealed.
|

230 Penalty for employer to fail to provide information
(1) Section 215(2)(a) is replaced by the following:
“(@ nil if the Commissioner has not given notice to the
employer, within the preceding 12 months, that—
“(i) apenaty may beimposed on the employer if the
employer does not provide information as
required by Part 2 or 3:
“(ii) theemployer has been liable under subsection (1)
in the preceding 12 months; and”.

New (majority)
| |
(2) Insection 215(3), “to which any employer monthly schedule
relates” is omitted.

(3 Insection 215(4), “and section 216" is omitted.

230B Penalty for employer to fail to make deductions or to
incorrectly make deductions
In section 216(3), “to which any employer monthly schedule
relates” is omitted.
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231

Section 216 repealed
Section 216 is repealed.

New (majority)

231B Consent to electronic transactions

“(2)

In section 219, the following is added as subsection (2):

This section does not apply to the Commissioner of Inland
Revenue or any employee or officer of the Inland Revenue
Department.”

232 Refunds made by direct credit to bank account
(1) Insection221(1), “A refund” isreplaced by “A refund by the
Commissioner”.
(2) Insection 221(2), “arefund” is replaced by “the refund”.
(3 Insection 221(3), “arefund” is replaced by “the refund”.
233 Fee subsidies
In section 225(2), “or of section 226" is omitted.
Struck out (majority)
1 1
234  Crown contribution
Sections 226(1)(b) is replaced by the following:
“(b) inany other case, as soon as practicable after 3 months
after the Commissioner—
“(i) isgiven notice that the person isamember of the
KiwiSaver scheme:
“(ii) otherwise knows that the person is a member of
the KiwiSaver scheme.”
L ]
New (majority)
|
234 Crown contribution
(1) Section 226(1) is replaced by the following:
“(1) The Crown must pay a contribution to the first KiwiSaver

scheme of which a person (A) is a member.
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New (majority)

“(1A) The contribution must be paid as soon as practicable after the

date provided by subsection (1B) or (1C).

“(1B) Unless subsection (1C) applies, the date for the purposes of

(2)

subsection (1A) is the last day of the 3-month period that starts

on the earliest of the following dates:

“(@) the date on which the Commissioner receives the first
contribution in respect of a person, if the person is one
to whom subpart 1 of Part 3 applies:

“(b) the date that the Commissioner isgiven notice or other-
wise knows that the person is a member of the
KiwiSaver scheme:”.

After section 226(1B), the following is inserted:

“(AC) If A has transferred to their first KiwiSaver scheme from a

3)

(4)

complying superannuation fund, and A was a member of the
complying superannuation fund for more than 3 months
before transferring, the date for the purposes of subsection (1A)
isthe day on which the Commissioner is given notice that the
person has transferred.”

In section 226(2), * The provider must credit the contribution
onaproratabasis’ isreplaced by “ The provider must use the
contribution allocation for A to credit the contribution”.

After section 226(2), the following is inserted:

“(2B) The contribution must vest in A immediately after itispaidto

the provider, despite any provision to the contrary.”

235 Regulationsrelating to mortgage diversion facility

(1)

In section 229(1), “a mortgage diversion facility that allows
contributions to be withdrawn from KiwiSaver schemes and
applied towards the payment of amounts secured by mort-
gages’ is replaced by “mortgage diversion facilities that
allow contributions in respect of a person to be withdrawn
from the person’ s KiwiSaver scheme and complying superan-
nuation funds to pay amounts secured by certain mortgages
relating to that person”.
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2

3)
(4)

In section 229(2), in the words before the paragraphs, ““the
mortgage diversion facility that is provided for in the regula-
tions” is replaced by “any mortgage diversion facility pro-
vided for in regulations”.

In section 229(2)(b), “KiwiSaver” isreplaced by “KiwiSaver
and complying superannuation fund”.

Section 229(2)(c)(ii) is replaced by the following:

“(ii) the date that the relevant KiwiSaver scheme pro-
vider or complying superannuation fund provider
received the first contribution in respect of that
person’s membership to the relevant scheme or
fund:”.

New (majority)

(4B)

|
In section 229(2)(e), *“ made available” is replaced by *“made
available, but only to the extent to which the mortgage con-
tinues to be over the person’s principa residence”.

|

()

(6)

In section 229(2)(f), “are retained automatically in the per-
son’s KiwSaver account” is replaced by “are not diverted
from the person’ s KiwiSaver scheme and complying superan-
nuation funds”.

Section 229(2)(i) is replaced by the following:

“(i) theamount diverted from a person’s KiwiSaver scheme
and complying superannuation funds is a fixed dollar
amount, and is capped at not more than the total of—

Struck out (majority)

1
“(i) haf of the person’s contribution rate for their

KiwiSaver scheme; and
[

New (majority)

|

“(i) haf of the total contributions deducted for or
contributed by the person, received by their
KiwiSaver scheme provider; and
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“(ii) half of the person’s contributionsto their comply-
ing superannuation funds, but limited to 4% of
their annual gross base salary or wages for each
complying superannuation fund:”.

New (majority)

235B New section 230A inserted

After section 230, the following is inserted:

“230A Regulationsrelating to compulsory employer

“(2)

“(2)

contributions

The Governor-General may, by Order in Council made on the
recommendation of the Minister of Finance, make regulations
prescribing a class of employees, for the purposes of the
calculation of compulsory employer contributions, under
section 101D(5)(c)(ii).

The Minister of Finance may make a recommendation under
subsection (1) only if the Minister is satisfied that an employer
may not prevent compulsory employer contributions increas-
ing their employer contributions in relation to the class of
employees because terms relating to their employer contribu-
tions areimposed independently of the employer and the class
of employees.”

|

236 Schedule 1—KiwiSaver schemerules

(1) Inclause 4(3), “equal to that” is replaced by “not more than
the”.

New (majority)

| |

(1B) Inclause8(8), “employer vested contributions” isreplaced by
“employer vested contributions that are not compulsory
employer contributions”.

| |

(2) Inclause12(2), thewordsafter “member’ saccumulation” are
omitted.

(3 In clause 12(3)(a), “being unable” is replaced by “being
totally and permanently unable”.

(4) Inclause 13(1), the words after “the trustees” are omitted.
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()

After clause 13(1), the following is inserted:

“(1B) The application for awithdrawal under clause 10 must include

a completed statutory declaration in respect of the member’s
assets and liabilities.”

New (majority)

(6)

|
In clause 14(2), “ accumulation” isreplaced by *“ accumulation
less the amount of Crown contribution arising from a tax
credit under section KJ 1 of the Income Tax Act 2004 (disre-
garding any positive or negative returns for the purposes of
calculating that amount of Crown contribution)”.

Struck out (majority)

237

s 66A

New schedule 4—Transitional contribution rates
The following is added to the KiwiSaver Act 2006:

Schedule 4
Transitional rates
The minimum amount required to be deducted from the pay-
ment of salary or wages is—
@ 2% of the payment, if the payment is made for a pay
period that isin the 2 years starting on 1 April 2008:
(b) 3% of the payment, if the payment is made for a pay
period that is in the year starting on 1 April 2010:
(© 4% of the payment, if the payment is made for a pay
period that is in a year starting on or after 1 April
2011.
The transitional contribution rate is—
@ if the payment is made for pay periods that are in
the 2 years starting on 1 April 2008,—
() 4% of the payment; or
(i) 8% of the payment if the employee gives
their employer a notice requiring contribu-
tions to be deducted at that rate:
(b) if the payment is made for a pay period that is in the
year starting on 1 April 2010,—
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Struck out (majority)

Schedule 4—continued

(i) 6% of the payment; or
(i) 8% of the payment if the employee gives
their employer a notice requiring contribu-
tions to be deducted at that rate:
(© if the payment is made for a pay period that isinthe 5
year starting on 1 April 2011, 8% of the payment.
3 The minimum amount of employer contribution is—
@ 2% of the payment, if the payment is made for a pay
period that isin the 2 years starting on 1 April 2008:
(b) 3% of the payment, if the payment is made for apay 10
period that isin the year starting on 1 April 2010:
(© 4% of the payment, if the payment is made for a pay
period that is in a year starting on or after 1 April
2011

New (majority)

237 New schedule 4—Transitional contribution rates 15
The following is added to the KiwiSaver Act 2006:

Schedule 4 s 66A
Transitional rates for employers and employees
Yearsin which pay period for payment Rate for employer  Rate for employee
of the employee’s gross salary or wages (%) (%) 20
falls
2 years starting on 1 April 2008 2 2
1 year starting on 1 April 2010 3 3
1 year starting on 1 April 2011 4 4
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Superannuation Schemes Act 1989

Struck out (majority)
I 1

238 Superannuation Schemes Act 1989
Sections 239 and 240 amend the Superannuation Schemes Act
1989.

New (majority)
| |
238 Superannuation Schemes Act 1989
Sections 238B to 240C amend the Superannuation Schemes Act
1989.

238B Interpretation
Section 2(1) is amended by inserting the following definition
in its appropriate aphabetical order:
“participation agreement has the meaning given to it in
section 4(1) of the KiwiSaver Act 2006".

239 When Government Actuary may approve transfers
without consent of members and beneficiaries

(1) After section 9BAA(1), the following is inserted:

“(1B) This section applies despite anything to the contrary in a
scheme’s trust deed.”

New (majority)

|
(2) After section 9BAA(4), the following is inserted:

“(4B) For a transfer that the Government Actuary has approved,—
“(@) each member of the old scheme is treated as offering to
be a member of the new scheme on the terms and
conditions for that new scheme; and
“(b) thetrustee of the new schemeistreated as accepting the
member’s offer.”
| |
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New (majority)

239B New section 9D inserted

ugD

“(2)

“(2

After section 9C, the following is inserted:

Implied term asto reduction of scheme insurance upon

transfer out of complying superannuation fund

This section applies to a registered superannuation scheme

(scheme A) if—

“(a) scheme A provides or facilitates the provision of insur-
ance (the scheme insurance) to a member or other
beneficiary (the person); and

“(b) the benefit of the scheme insurance is calculated by
reference to contributions for the person held by a com-
plying superannuation fund (the contributions); and

“(c) an amount of contributions is transferred out of the
complying superannuation fund to a complying super-
annuation fund or KiwiSaver scheme (other than
scheme A).

A term isimplied into the trust deed of scheme A. That term
must have the effect of allowing the benefit of the person’s
scheme insurance to be reduced in proportion to the amount of
contributions transferred out of the complying superannuation
fund to a complying superannuation fund or KiwiSaver
scheme (other than scheme A).”

239C Complying superannuation funds

“(3)

After section 34(2), the following is added:

The application must include a copy of any participation
agreements that have been ratified by employers of employees
in the scheme as applicable to the registered scheme.”

|

Struck out (majority)

240

(1)

1
Dealing with applications for complying superannuation
funds
Section 35(1)(e) is replaced by the following:

“(e) any relevant participation agreement is—
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Struck out (majority)

)
“(9)

“ (1)
“ (i)

1
an agreement entered into on or before 1 July
2007:
an agreement (the successor participation
agreement) entered into after 1 July 2007, if and
to the extent that, due to commercial necessity, it
succeeds and replaces a participation agreement
(theprior agreement) entered into on or before 1
July 2007 or entered into after 1 July 2007 as a
successor participation agreement for an earlier
prior agreement:”.

The following is added to section 35:

For the purposes of this section, participation agreement
includes a trust deed.”

New (majority)

240

1)

)

Dealing with applications for complying superannuation

funds

Section 35(1)(e) is replaced by the following:
“(e) any relevant participation agreement is—

()
“(ii)

an agreement entered into on or before 1 July
2007:

an agreement (the successor participation
agreement) entered into after 1 July 2007, if it
succeeds and replaces a participation agreement
(the prior agreement) entered into on or before
1 July 2007 or entered into after 1 July 2007 asa
successor participation agreement for an earlier
prior agreement.”

After section 35(4), the following is added:

“(5) For the purposes of subsection (1)(e),—

“(d) participation agreement includes a trust deed:

“(b) aparticipation agreement (agreement A) succeeds and
replaces another participation agreement if—
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New (majority)
| |
“(i) agreement A succeeds and replaces the other par-
ticipation agreement due to the merger or acquisi-
tion of a party to the other participation agree-
ment; or
“(ii) dl relevant members of a scheme covered by
agreement A transfer by virtue of section 9BAA
of the Superannuation Schemes Act 1989 to a
scheme covered by the other participation
agreement.”

240B New section 37 added
After section 36 the following is added:

“37 Transitional provision relating to lodging of

participation agreements

The trustees of every scheme that has been approved as a
complying superannuation fund before the date of commence-
ment of this section must send to the Government Actuary,
within 28 days after that commencement date, a copy of any
participation agreements that have been ratified by employers
of employees in the scheme as applicable to the complying
superannuation fund.”

240C Schedule 2—M atters to be specified in annual report
In schedule 2, clause 1(0)(iii), “rules.” is replaced by
“rules.”, and the following is added:

“(iv) thesummary of any amendmentsto the trust deed
that have been made since the date of the last
annual report of the trustees (as required by para-
graph (i)) asif thetrust deed included any partici-
pation agreement that, under the terms of the
relevant trust deed, forms part of or determines
any of the terms of the trust deed.”

| |
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KiwiSaver Regulations 2006

Struck out (majority)

241

1
KiwiSaver Regulations 2006

Sections 242 and 243 amend the KiwiSaver Regulations 2006.
]

New (majority)

241

KiwiSaver Regulations 2006
Sections 242 to 243E amend the KiwiSaver Regulations 2006.
|

242

“6

243

Regulation 6 replaced
Regulation 6 is replaced by the following:

Purpose of annual return regulations
Regulations 8 and 9 provide for the annual return required
under section 125 of the Act.”

Regulation 7 repealed
Regulation 7 is repeal ed.

New (majority)

243B Fee subsidy

In regulation 20(4), “ The provider must credit each instalment
of the fee subsidy on a pro rata basis” is replaced by “The
provider must use the contribution allocation for the member
to credit each instalment of the fee subsidy” .

243C Mortgage diversion facility

D)

)
“(2)

In regulation 21, “KiwiSaver schemes’ is replaced by
“KiwiSaver schemes and complying superannuation funds”.

In regulation 21 the following is added:

For the purposes of regulations 22 to 29, a reference to a
KiwiSaver scheme is treated as including a reference to a
complying superannuation fund and a reference to KiwiSaver
contributions is treated as including a reference to complying
superannuation fund contributions.”

|
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New (majority)

243D What scheme provider must do to participate in

mortgage diversion facility

In regulation 27(b), ** (which requires the amount to be capped
at no more than half of the person’s contribution rate and to be
afixed dollar amount)” is omitted.

243E New heading and regulations 30 and 31 added

After regulation 29, the following is added:

“Qualifying person for withdrawal for purpose of purchase

u30

u31

of first home

Qualifying person

For the purposes of clause 8(3)(c)(ii) of Schedule 1 of the
KiwiSaver Act 2006, a person is a qualifying person if they
hold a notice that complies with regulation 31 and they have
given their KiwiSaver scheme provider a copy of that notice.

Notice

For the purposes of regulation 30, a notice complies with this

regulation if the notice—

“(a) isin the name of the person:

“(b) issigned by the Minister of Housing or a delegate:

“(c) dtatesthat the Minister of Housing or delegate is satis-
fied that the income, assets, and liabilities of the person
represent afinancial position that would be expected of
a person that has never held an estate in land (whether
alone or as ajoint tenant or tenant in common).”

244
D)

Estate and Gift Duties Act 1968

Exemption for giftsto charities and certain bodies
In section 73(2)(1) of the Estate and Gift Duties Act 1968,
“1996.” isreplaced by “1996:” and the following is added:

“(m) any gift to the trustee of the Tokelau International Trust
Fund, as defined in section OB 1 of the Income Tax Act
2004, for the purposes of that trust.”
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2

In section 73(2)(m) of the Estate and Gift Duties Act 1968,
“trust.” is replaced by “trust:” and the following is added:

“(n) any gift to the trustee of the Niue International Trust
Fund, as defined in section OB 1 of the Income Tax Act
2004, for the purposes of that trust.”

Goods and Services Tax Act 1985

Struck out (majority)

245 Goods and Services Tax Act 1985
Sections 246 to 251 amend the Goods and Services Tax Act
1985.

L ]

New (majority)

| |

245 Goods and Services Tax Act 1985
Sections 246 to 251B amend the Goods and Services Tax Act
1985.

|

246 Interpretation

(1) This section amends section 2(1).

(2) In the definition of tax invoice, “section 24" is replaced by
“sections 24 and 24BA” .

247 Value of supply of goods and services
In section 10(7), asamended by section Y A 2 and schedule 21
of the Income Tax Act 2004, “ sections CX 23" isreplaced by
“sections CX 18”.

Struck out (majority)

| 1

248 Zero-rating of goods

(1) In section 11(1)(l), the words before the subparagraphs, and

subparagraphs (i) and (ii) are replaced by the following:
“(I) the goods supplied are consumable stores intended for

use on—
]
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Struck out (majority)

1

“(i) an arcraft on aflight, or going, to a destination
outside New Zealand; or

“(ii) a fishing ship outside, or going outside, New
Zedland fisheries waters; or

“(iib) a ship, other than a pleasure craft, carrying con-
sumable stores to a foreign-going ship or to a
fishing ship, if the fishing ship meets the require-
ments in subparagraph (ii); or”.

(2) Insection 11(9), in the definition of consumable stor es, para-
graph (a), “intend to consume” isreplaced by “have available
to consume”.

(3 In section 11(9), the definition of foreign-going ship is
replaced by the following:

“foreign-going ship means a ship on avoyage, or going, to a
destination outside New Zealand, other than a pleasure craft
or afishing ship:”.

L ]

New (majority)

|

248 Zero-rating of goods

(1) After section 11(1)(e), the following is inserted:

“(eb) subject to subsection (4), the goods supplied—

“(i) aresupplied to arecipient who is a non-resident;
and

“(ii) have been entered for export under the Customs
and Excise Act 1996 by the supplier or will be
entered for export by the supplier in the course of
or as a condition of making the supply; and

“(iii) are exported by the recipient; and

“(iv) arenot intended by the recipient for later impor-
tation into New Zealand for use other than in
making taxable supplies or exempt supplies, with
the absence of such an intention being confirmed
by the recipient in a document retained by the
supplier; and

|
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New (majority)
| |

“(v) are not used or atered by the recipient before
being exported, except to the extent necessary to
prepare the goods for export; and

“(vi) leave New Zealand under an arrangement agreed
by the supplier and the recipient at or before the
time of the supply; and

“(vii) do not leave New Zealand in the possession of a
passenger or crew member of an aircraft or ship;
or’.

(2) Insection 11(2)(1), subparagraphs (i) and (ii) and the words
before subparagraph (i) are replaced by the following:

“() the goods supplied are consumable stores intended for
use on—

“(i) an arcraft on aflight, or going, to a destination
outside New Zealand; or

“(ii) a fishing ship outside, or going outside, New
Zealand fisheries waters; or

“(iib) a ship, other than a pleasure craft, carrying con-
sumable stores to a foreign-going ship or to a
fishing ship that meets the requirements in subpar-
agraph (ii); or”.

(3 Insection 11(4),—

(&  “If subsection (1)(d) or (1)(e) applies and the goods are
not exported by the supplier” is replaced by “If sub-
section (1)(d), (e), or (eb) applies and the person
required to export the goods does not do so”:

(b) “subsection (1)(d) and (1)(e)” is replaced by “sub-
section (1)(d), (e), and (eb)”.

(4) Insection 11(9), in the definition of consumable stor es, para-
graph (a), “intend to consume” isreplaced by *“have available
to consume”.

(5) In section 11(9), the definition of foreign-going ship is
replaced by the following:

| |
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New (majority)
| |
“foreign-going ship means a ship on avoyage, or going, to a
destination outside New Zealand, other than a pleasure craft
or afishing ship”.

248B Zero-rating of services
In section 11A(1)(m)(i), “section 11(1)(a) to (e)” is replaced
by “section 11(1)(a) to (eh)”.

249 Special returns

(1) Insection 17(1), in the words before the paragraphs, “, on or
before the 28th day of the month following the month within
which the sale was made,” is omitted.

(2) After section 17(1), the following is inserted:

“(1B) A return that a person is required to furnish to the Commis-

sioner under subsection (1) must be furnished on or before—

“(a) the 28th of the month following the end of the month in
which the relevant sale was made, if paragraphs (b) or (c)
do not apply; or

“(b) the 15th day of January, if November is the month in
which the relevant sale was made; or

“(c) the 7th day of May, if March isthe month in which the
relevant sale was made.”

(3) Subsections (1) and (2) apply for taxable periods ending on or
after 30 November 2007.

250 Calculation of tax payable
In section 20(2)(a), “sections 24 and 25" are replaced by
“sections 24, 24BA, and 25”.

251 New section 24BA inserted
After section 24, the following is inserted:

“24BA Shared tax invoices

“(1) A shared invoice is atax invoice, if the invoice contains the
following particulars—
“(@) thewords “tax invoice” in a prominent place:
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“(2)
“(3)

“(4)

398

“(b) the name and registration number of the principal
supplier:
“(c) the name and address of the recipient:
“(d) the date upon which the tax invoice is issued:
“(e) adescription of the goods and services supplied:
“(f) the consideration for the supply, inclusive of tax
charged, and—
“(i) the tax charged, and the consideration for the
supply, excluding tax charged; or
“(ii) where the amount of tax charged is the tax frac-
tion of the consideration, a statement that the
consideration includes a charge in respect of the
tax.

A tax invoice under this section istreated as provided by each
supplier.

Where a tax invoice to which this section applies has been
issued in respect of a supply, the principal supplier must
maintain sufficient records to enable the name, address, and
registration number, if any, of the supply’s supplier to be
ascertained.

For the purposes of this section—

“principal supplier means, for a shared invoice,—

“(a) the supplier responsible for issuing the invoice, unless
paragraph (b) applies:

“(b) the representative member of a group of companies for
the purposes of section 55

“shared invoice means a single invoice for goods and ser-

vices (other than goods deemed to be supplied pursuant to

section 5(2)) supplied by 2 or more suppliers, if the suppliers

use a single invoice because they—

“(a) have statutory obligations which make it practica to
use a single invoice:

“(b) are part of the same group of companies for the pur-
poses of section 55.”
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New (majority)

251B Group of companies

“()

Section 55(1) is replaced by the following:

For the purposes of this Act, 2 or more companies (the com-
panies) are eligible to be a group of companies at atimeif,—
“(@) at the time and under section IG 1 of the Income Tax

Act 2004, the companies—

“(i) areagroup of companies:

“(ii) are part of a group of companies:

“(ii1) would be agroup of companiesor part of agroup
of companies but for 1 or more of the companies
being a portfolio tax rate entity; and

“(b) the companies,—

“(i) et thetime, are each a registered person:

“(ii) inal2-month period that includesthe time, make
atotal value of taxable supplies to persons other
than the companiesthat isat least 75% of thetotal
value of all supplies made in that period by the
companies to persons other than the companies.”

|

252

253

254
D)

Income Tax Act 1994

Income Tax Act 1994
Sections 253 to 258 amend the Income Tax Act 1994.

Public and local authorities exempt income
Section CB 3(b)(ii)(A) is replaced by the following:

“(A) any council-controlled organisation, other
than a council-controlled organisation
operating a hospital as a charitable activity
on behalf of the local authority:”.

Non-profit bodies’ and charities exempt income

In section CB 4(1)(n), “trust.” isreplaced by “trust:” and the

following is added:

“(0) any amount derived by the trustee of the Tokelau Inter-
national Trust Fund.”
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2

3

(4)
Q)

255
D)

)

©)
(4)

In section CB 4(1)(0), “Fund.” isreplaced by “ Fund:” and the
following is added:

“(p) any amount derived by the trustee of the Niue Interna-
tional Trust Fund.”

Section CB 4(3)(a) and (b) are replaced by the following:

“(a) acouncil-controlled organisation, other than a council-
controlled organisation operating a hospital asacharita-
ble activity:

“(b) alocal authority in respect of income derived from a
council-controlled organisation, other than from a
council-controlled organisation operating a hospital as
a charitable activity on behalf of the local authority.”

Subsection (1) applies for the 1999-2000 and later income

years.

Subsection (2) applies for the 200304 and later income years.

Other exempt income
In section CB 9(i), “grant.” is replaced by “grant.” and the
following is added:

“(j) any amount derived as a distribution from the trustee of
the Tokelau International Trust Fund.”

In section CB 9(j), “Fund.” is replaced by “Fund:” and the
following is added:

“(k) any amount derived as a distribution from the trustee of
the Niue International Trust Fund.”

Subsection (1) applies for the 1999-2000 and later income
years.

Subsection (2) applies for the 2003-04 and later income years.

New (majority)

255B What constitutes an interest in a foreign investment

(1)

fund
After section CG 15(2), the following is inserted:

“(2B) If aperson istreated under section CG 23(7) to (8) as dispos-

ing of or acquiring rights in an income year, the disposal or
acquisition is ignored for the purposes of subsection (2)(d).”
|
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| |
(2)  Subsection (1) applies for the 1995-96 and later income years.

255C Companiesrequired to maintain imputation credit
account
In section ME 1(2)(i), “section 24" is replaced by *section
266" .

| |

256 Use of credit to reduce dividend withholding payment,
or use of debit to satisfy income tax liability
(1) After section MF 5(5), the following is inserted:

“(5B) An election madein respect of acompany (thefirst company)
by the first company or any other company under section MF
5(4) for anincome year isinvalid to the extent that the total of
all those elections and any other electionsin respect of thefirst
company under section MF 10(4) for the year is greater than
an amount calculated for the first company for the year using
the formulain section MF 4(1)(a) (but treating item e as nil).

“(5C) An amount of election that is invalid under subsection (5B)}—
“(a@) isnot recorded as a credit in the branch equivaent tax
account of the company that makes the election:
“(b) isnot anamount of debit balancein respect of which the
election is made:
“(c) does not relate to the election.”

(2) Subsection (1) applies for a person for the 1997-98 and later
income years, unless the person has, for the relevant income
year, taken atax position in areturn of income furnished to the
Commissioner before 17 May 2007 that ignores the existence of
subsection (1).

(3) If subsection (1) does not apply to a person for an income year
because of subsection (2), the person may treat subsection (1) as
not existing.

257 Use of consolidated group credit to reduce dividend
withholding payment or use of group or individual debit
to satisfy income tax liability

(1) After section MF 10(4), the following is inserted:
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“(4B) An election made in respect of a consolidated group under

section MF 10(3) by any company described in section MF
10(3)(a) to (c) for an income year isinvalid to the extent that
the total of all those electionsis greater than an amount cal cu-
lated for the consolidated group for the year using the formula
in section MF 8(2)(a) (but treating item e as nil).

“(4C) An election madein respect of acompany (thefirst company)

by any consolidated group under section MF 10(4) for an
income year isinvalid to the extent that the total of all those
elections and any other elections in respect of the first com-
pany under section MF 5(4) for the year is greater than an
amount calculated for the first company for the year using the
formula in section MF 4(1)(a) (but treating item e as nil).

“(4D) Anamount of election that isinvalid under subsections (4B) or

(2)

3)

258
D)
2

402

(4C)—

“(a) isnot recorded as a credit in the branch equivalent tax
account of the company or consolidated group (as the
case may be) that makes the election:

“(b) isnot anamount of debit balancein respect of which the
election is made:

“(c) does not relate to the election.”

Subsection (1) applies for a person for the 2005-06 and later
income years, unless the person has, for the relevant income
year, taken atax position in areturn of income furnished to the
Commissioner before 17 May 2007 that ignores the existence of
subsection (1).

If subsection (1) does not apply to a person for an income year
because of subsection (2), the person may treat subsection (1) as
not existing.

Definitions
This section amends section OB 1.

After the definition of New Zealand tax, the following is
inserted:

“Niue International Trust Fund means the trust governed
by the Deed concerning the Niue International Trust Fund
dated 25 October 2006 and signed by Her Mgjesty the Queen
in right of New Zealand and the Governments of Niue and
Australia’.
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3)

(4)

()

259

260

In the definition of taxable bonus issue, paragraph (b) is

replaced by the following:

“(b) any bonus issue that the company €elects in accordance
with section CF 8(a) (or with section 3(3)(a)(i) of the
Income Tax Act 1976) to be a bonus issue that will be
treated as a dividend for the purposes of this Act, if the

bonus issue—
“(i) is issued fully pad from the reserves of the
company:

“(ii) would not be exempt income under section CB
10(2) to (5), if adividend:”.

After the definition of timing regime, the following is
inserted:
“Tokelau International Trust Fund means the trust gov-
erned by the Deed concerning the Tokelau International Trust
Fund dated 10 November 2004 and signed by Her Mgjesty the
Queen in right of New Zealand and the Government of
Tokelau”.
Subsection (3) applies for an issue of shares made on or after
16 November 2004.

Taxation Review Authorities Act 1994

Taxation Review Authorities Act 1994
Sections 260 and 261 amend the Taxation Review Authorities
Act 1994.

New section 22B inserted
After section 22, the following is inserted:

“22B Power to order costs for filing fees

261

An Authority may order the Commissioner to pay to an objec-
tor or a disputant an amount of costs not more than the filing
fee paid by the objector or disputant under the relevant
regulation.”

Regulations
In section 30(2)(d), “thisAct.” isreplaced by “thisAct:”, and
the following is added:
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“(e) prescribing the circumstances in which any fees paid or
to be paid in respect of the filing of any proceedings
brought under this Act may be refunded, remitted, or
waived, in whole or in part.”

Taxation (Depreciation, Payment Dates Alignment, FBT,

262

263

and Miscellaneous Provisions) Act 2006

Taxation (Depreciation, Payment Dates Alignment, FBT,
and Miscellaneous Provisions) Act 2006

Sections 18, 19, 26, 47, 49, 127, 192, 215, and 216 of the
Taxation (Depreciation, Payment Dates Alignment, FBT, and
Miscellaneous Provisions) Act 2006 are repeal ed.

Customs and Excise Act 1996

New sections 280J, 280K, and 280L inserted
After section 2801 of the Customs and Excise Act 1996, the
following is inserted:

“280J Defined terms for sections 280K and 280L

In sections 280K and 280L, unless the context otherwise
requires,—

“Commissioner means the Commissioner of Inland Revenue
as defined in section 3(1) of the Tax Administration Act 1994

“Department means the Inland Revenue Department

“financial support debt means an amount owing to the Com-

missioner of—

“(a) financia support as defined in section 2 of the Child
Support Act 1991.

“(b) apenalty or interest under the Child Support Act 1991

“identifying information means persona information that
identifies an individual

“officer of the Department has the meaning given to it by
section 3(1) of the Tax Administration Act 1994

“serious default means the state of having an amount of
financial support debt due and owing to the Commissioner of
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Inland Revenue and satisfying criteria agreed by the Commis-
sioner and the Privacy Commissioner in consultation with the
Chief Executive.

“280K Disclosure of arrival and departure information for

“(1)

“(2

“(3)

“(4)

“(59)

purposes of Child Support Act 1991

The purpose of this section is to facilitate the exchange of

information between the Customs and the Department for the

purpose of assisting the Commissioner to—

“(@) locate any person who is in serious default in the pay-
ment of any financial support debt; and

“(b) take appropriate debt recovery action against that
person.

For the purpose of this section, the Commissioner may supply
any identifying information to the Chief Executive.

If, inrelation to a person who isin serious default, identifying
information is supplied in accordance with subsection (2), the
Chief Executive may compare that information with any arri-
val and departure information held by the Customs that may
relate to that person.

If the Customs has arrival or departure information relating to
a person who is in serious default, the Chief Executive may,
for the purpose of this section, supply to the Commissioner
any of the following information held by the Customs:

“(@) the person’s name:

“(b) the person’s date of birth:

“(c) the person’s tax file number:

“(d) the time and date on which the person arrived in New
Zedland or, as the case may be, departed from New
Zedland:

“(e) information provided by the person when arriving in
New Zealand or, as the case may be, departing from
New Zealand.

The Chief Executive and the Commissioner may, for the
purpose of this section, determine by written agreement
between them—

“(@) thefrequency with which information may be supplied:
“(b) the form in which information may be supplied:

“(c) the method by which information may be supplied.
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“280L Direct accessto arrival and departure information for

“(1)

“(2)

“(3)

“(4)

“(9)

406

purposes of Child Support Act 1991

The purpose of this section is to facilitate the Department’s

access to information stored in a database for the purpose of

assisting the Commissioner to—

“(a) locate any person who isin serious default in the pay-
ment of any financial support debt:

“(b) take appropriate debt recovery action against that
person.

The Chief Executive may, for the purpose of this section,
allow the Commissioner to access a database in accordance
with a written agreement entered into by the Chief Executive
and the Commissioner.

In accessing a database for the purpose of this section, the

Commissioner—

“(@ may only search for arrival or departure information
relating to presel ected persons who are of interest to the
Commissioner; and

“(b) must not search for—

“(i) any information other than arrival or departure
information:

“(i1) any information about a person who is not in
serious default.

The Commissioner must take all reasonable steps to ensure
that—
“(@) only personswith appropriate powers delegated to them
by the Commissioner—
“(i) bhave access to the database; and
“(ii) use the database; and
“(b) arecord is kept of—
“(i) every occasion on which persons access a
database; and
“(ii) the reason for accessing the database; and
“(iii) the identity of the person who accessed the
database; and
“(c) every personwho accesses a database for the purpose of
this section complies with subsection (3).

In this section,—
“access a database includes remote access to a database
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“database means any information recording system used by
the Customs to store arrival or departure information.”

Housing Restructuring and Tenancy Matters Act 1992

264

265

266

Amendments to Housing Restructuring and Tenancy
Matters Act 1992 made in schedule 2

The amendments to the Housing Restructuring and Tenancy
Matters Act 1992 specified in schedule 2 are made in the man-
ner shown in that schedule.

Privacy Act 1993

Privacy Act 1993
Sections 266 and 267 amend the Privacy Act 1993.

Notice of adverse action proposed
After section 103(1B), the following is inserted:

“(1C)Nothing in subsection (1) prevents the Commissioner of

267

268

Inland Revenue from immediately taking action to recover
amounts relating to financial support under the Child Support
Act 1991 owed to the Commissioner by an individual who is
identified in information supplied to the Commissioner under
section 280K or 280L of the Customs and Excise Act 1996.”

Schedule 3—I nformation matching provisions
In schedule 3, in the entry for the Customs and Excise Act
1996, “, 280K, 280L" is added after “280D" .

Rates Rebate Act 1973

Amendments to Rates Rebate Act 1973 made in schedule
2

The amendments to the Rates Rebate Act 1973 specified in
schedule 2 are made in the manner shown in that schedule.
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269

Social Security Act 1964

Amendmentsto Social Security Act 1964 made in
schedule 2

The amendments to the Social Security Act 1964 specified in
schedule 2 are made in the manner shown in that schedule.

Goods and Services Tax (Grants and Subsidies) Order 1992

270
D)

“6

(2)

271

408

Schedule—Goods and Services Tax (Grants and
Subsidies) Order 1992

The following is added to the schedule of the Goods and
Services Tax (Grants and Subsidies) Order 1992:

The Commissioner of Inland Revenue crediting, transferring,
refunding, dealing with, or otherwise paying, a person’s tax
credit under the Income Tax Act 2004 or the Tax Administra-
tion Act 1994, if that tax credit is one to which the person is
entitled under section LH 1 of the Income Tax Act 2004.”

Subsection (1) applies for the 2008-09 and later income years.
Health Entitlement Cards Regulations 1993

Amendments to Health Entitlement Cards Regulations
1993 made in schedule 2

The amendmentsto the Health Entitlement Cards Regulations
1993 specified in schedule 2 are made in the manner shown in
that schedule.

10

15

20



Taxation (Annual Rates, Business
Taxation, KiwiSaver, and
Remedial Matters) Part 3 cl 273

Income Tax (Withholding Payments) Regulations 1979

Struck out (majority)
I 1

272 Schedule—Tax deductions from withholding payments
The following is added to the schedule of the Income Tax
(Withholding Payments) Regulations 1979:

“Part F

Rate of tax
Class of payment deduction
An amount paid under section 81(1)(b) of the 15c per $1
Injury Prevention, Rehabilitation, and Compensa-
tion Act 2001 to a claimant under that Act or to a

caregiver on behalf of a claimant under that Act”.
L ]

New (majority)
| |
272 Schedule—Tax deductions from withholding payments
The following is added to the schedule of the Income Tax
(Withholding Payments) Regulations 1979:

“Part F

Rate of tax deduc-
Class of payment tion

A personal service rehabilitation payment for a claimant under the  15c per $1
Injury Prevention, Rehabilitation, and Compensation Act 2001”.

Social Security (Temporary Additional Support)
Regulations 2005

273 Amendmentsto Social Security (Temporary Additional
Support) Regulations 2005 made in schedule 2
The amendments to the Social Security (Temporary Addi-
tional Support) Regulations 2005 specified in schedule 2 are
made in the manner shown in that schedule.
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Student Allowances Regulations 1998

274 Amendmentsto Student Allowances Regulations 1998
made in schedule 2
The amendments to the Student Allowances Regulations 1998
specified in schedule 2 are made in the manner shown in that
schedule.

Holidays Act 2003

New (majority)
| |
274B Meaning of ordinary weekly pay
In section 8(1)(c)(iv) of the Holidays Act 2003, *“employee.”
is replaced by “employee:”, and the following is added:
“(v) any payment of any employer contribution to a

superannuation scheme for the benefit of the
employee.”

274C Meaning of relevant daily pay
In section 9(1)(b)(iii) of the Holidays Act 2003, *“employee.”
is replaced by “employee; but”, and the following is added:
“(c) excludes any payment of any employer contribution to

a superannuation scheme for the benefit of the
employee.”

275 Meaning of gross earnings
In section 14(c)(ii) of the Holidays Act 2003, * employment.”
is replaced by “employment:”, and the following is added:

“(iii) any payment of any employer contribution to a
superannuation scheme for the benefit of the
employee.”
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Schedule 1 s 86
Amendments to subpart KD of the
Income Tax Act 2004

Subpart KD
Subpart KD, heading: “ Tax creditsfor family support and family
plus’ isreplaced by “Tax credits for families”.

Section KD 1A

Section KD 1A, heading: “Family support and family plus’ is
replaced by “Working for Families tax credits”.

Section KD 1A(1): “family support and family plus” is replaced by
“a Working for Families tax credit, consisting of the family tax
credit, the in-work tax creditC,I br the child tax credit continued
under section KD 2AAAB, the parental tax credit, and the minimum
family tax credit, after abatement (if any)”.

Section KD 1A(2): repeal.

Section KD 2
Section KD 2(2), formula: the formula is replaced by “FTC +
IWTCorCTC + PTC - FCA”.

Struck out (majority)
I 1

Section KD 2(2), in the item FSC: “FSC” isreplaced by “FTC”.
Section KD 2(2), in the item FSC: “family support credit” is
replaced by “family tax credit”.

Section KD 2(2), in the item IWP or CTC: “IWP or CTC” is
replaced by “IWTCorCTC”.

SectionKD 2(2), intheitem IWP or CTC, paragraphs (a) and (b)(i):
“in-work payment” is replaced by “in-work tax credit” in each
place where it appears.

Section KD 2(3): “family support credit” isreplaced by *“family tax
credit”.

Section KD 2(6), in the formula: “NRFFS’ is replaced by
“NRFFTC”.

Section KD 2(6), in the item NRFFS: “NRFFS’ is replaced by
“NRFFTC”.

Section KD 2(6), in the item NRFFS: “ring-fenced family support
recipient” is replaced by “ring-fenced family tax credit recipient”.
Section KD 2(6B) “ring-fenced family support recipient” is
replaced by “ring-fenced family tax credit recipient”.
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Schedule 1 Remedial Matters)

Section KD 2—continued

New (majority)
| |
Section KD 2(2), item FSC: “FSC” is replaced by “FTC”.
Section KD 2(2), item FSC: “family support credit” is replaced by
“family tax credit”.
Section KD 2(2), item IWP or CTC: “IWP or CTC” isreplaced by
“IWTCorCTC".
Section KD 2(2), item IWP or CTC as amended above, paragraphs
(@ and (b)(i): “in-work payment” is replaced by *in-work tax
credit” in each place where it appears.
Section KD 2(3): “family support credit” isreplaced by “family tax
credit”.
Section KD 2(6), formula: “NRFFS” is replaced by “NRFFTC”.
Section KD 2(6), item NRFFS: “NRFFS” is replaced by
“NRFFTC”.
Section KD 2(6), item NRFFS: “ring-fenced family support
recipient” is replaced by “ring-fenced family tax credit recipient”.
Section KD 2(6B): “ring-fenced family support recipient” is
replaced by “ring-fenced family tax credit recipient”.
Section KD 2AAA
| |
Section KD 2AAA, heading: “In-work payment” is replaced by
“In-work tax credit”.
Section KD 2AAA(1): “in-work payment” is replaced by “in-work
tax credit”.

Struck out (majority)
I 1

Section KD 2AAA(2), in the words before the formula and in the
item children, paragraph (b): “in-work payment” is replaced by
“in-work tax credit” in each place where it appears.

L ]

New (majority)
| |
Section KD 2AAA(2), words before the formula and paragraph (b)
of item children: “in-work payment” is replaced by “in-work tax
credit” in each place where it appears.

Section KD 2AAAB
l
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Section KD 2A AAB—continued

Section KD 2AAAB(b): “in-work payment” is replaced by “in-
work tax credit”.

Section KD 2AA

Section KD 2AA(3): “family support credit” isreplaced by “family
tax credit”.

Section KD 2AA(3A): “in-work payment” is replaced by “in-work
tax credit”.

Section KD 2A

Section KD 2A, heading: “family support credit, in-work
payment” isreplaced by “family tax credit, in-work tax credit”.

Struck out (majority)
I 1

Section KD 2A, in the words before paragraph (a) and in paragraph
(a): “the family support credit, in-work payment” is replaced by
“the family tax credit, the in-work tax credit” in each place whereiit
appears.
L

New (majority)
| |
Section KD 2A, in the words before paragraphs and in paragraph (a):
“the family support credit, in-work payment” is replaced by “the
family tax credit, the in-work tax credit” in each place where it
appears.
| |
Section KD 2A(c)(i): “family support credit” isreplaced by “family
tax credit”.
Section KD 2A(c)(ii): “in-work payment” is replaced by “in-work
tax credit”.
Section KD 3
Section KD 3, heading: “family tax credit” is replaced by
“minimum family tax credit”.
Section KD 3A
Section KD 3A, heading: “family tax credit” is replaced by
“minimum family tax credit”.
Section KD 5
Section KD 5(4)(c)(ii): “family support credit” is replaced by
“family tax credit”.
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Section KD 5—continued

Section KD 5(4)(c)(iib): “in-work payment” is replaced by “in-
work tax credit”.

Section KD 5(4)(c)(iv): “family tax credit” is replaced by
“minimum family tax credit”.

Section KD 5(6A)(b)(ii): “family support credit, in-work payment,
child tax credit, parental tax credit, family credit abatement, and
family tax credit” is replaced by “family tax credit, in-work tax
credit, child tax credit, parental tax credit, family credit abatement,
and minimum family tax credit”.

Section KD 5C

Section KD 5C, heading: “family support amounts, abatement
threshold amounts, amounts of in-work payment and parental
tax credit, and amount of family tax credit” is replaced by
“family tax credit amounts, abatement threshold amounts,
amounts of in-work tax credit and parental tax credit, and
amount of minimum family tax credit”.

Section KD 5C(1)(a): “family support credits’ is replaced by
“family tax credits”.

Section KD 5C(1)(c): “in-work payment” is replaced by “in-work
tax credit”.

Struck out (majority)
I 1

Section KD 5C(1)(d): “family tax credit” is replaced by *“minimum
family tax credit”.

L ]
Section KD 5C(4): “in-work payment” is replaced by “in-work tax
credit”.

Section KD 6

Section KD 6(1A)(b): *“family support credit” is replaced by
“family tax credit”.

Section KD 7

Section KD 7(2B): “family support credit” is replaced by “family
tax credit”.

Section KD 7A

Section KD 7A(2)(a): “family tax credit” is replaced by *“minimum
family tax credit”.
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Section KD 7A—continued
Struck out (majority)
I 1

Section KD 7A(2), in the item &, paragraph (b): “family tax credit”
is replaced by “minimum family tax credit”.
Section KD 7A(3), in the item a, paragraph (b): “family tax credit”
is replaced by “minimum family tax credit”.
L ]

New (majority)
[ |
Section KD 7A(2), item a, paragraph (b): “family tax credit” is
replaced by “minimum family tax credit”.
Section KD 7A(3), item a, paragraph (b): “family tax credit” is
replaced by “minimum family tax credit”.
|
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ss 264, 268, 269, 271, 273, and SChedL” e 2
274

Amendments to other Acts and Regulations

Public Acts

Housing Restructuring and Tenancy Matters Act 1992
(1992 No 76)

Struck out (majority)
I 1

Section 46(2)(c), in the words before the subparagraphs and in
subparagraph (i): “family support” is replaced by “family tax
credits’ in each place where it appears.

Section 46(3)(b), in the words before the subparagraphs and in
subparagraph (i): “family support” is replaced by “family tax
credits’ in each place where it appears.

L ]

New (majority)
| |
Section 46(2)(c), in the words before the subparagraphs and in
subparagraph (i): “family support” is replaced by “family tax
credits’ in each place where it appears.
Section 46(3)(b), in the words before the subparagraphs and in
subparagraph (i): “family support” is replaced by “family tax
credits” in each place where it appears.
| |
Schedule 2, clause 4, heading: “family support” is replaced by
“family tax credit”.
Schedule 2, clause 5, heading: “family support” is replaced by
“family tax credit”.
Schedule 2, clause 5: “child support” is replaced by “family tax
credit”.
Schedule 2, clause 9(c): “family tax credit” is replaced by
“minimum family tax credit”.
Schedule 2, clause 10(a)(ii): “in-work payment” isreplaced by “in-
work tax credit”.
Rates Rebate Act 1973 (1973 No 5)
Section 2(1), definition of income, paragraph (d)(vi): *“family
support” is replaced by “family tax credit”.
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Social Security Act 1964 (1964 No 136)

Schedule 18, Part 1, clause 1, definition of baserate, paragraphs (b)
and (d): “family support” isreplaced by “family tax credit” in each
place where it appears.

Schedule 18, Part 1, clause 1, definition of base rate, paragraphs
(e)(ii) and (g)(ii): “family support” is replaced by “family tax
credit” in each place where it appears.

Regulations

Health Entitlement Cards Regulations 1993 (SR 1993/169)
Regulation 2, definition of family credit income, paragraph (b):
“family tax credit” is replaced by *“minimum family tax credit”.

Social Security (Temporary Additional Support) Regulations
2005 (SR 2005/334)

Regulation 13, example 1, items 1 and 4: “family support” is
replaced by “family tax credit” in each place where it appears.
Regulation 13, example 2, items 1 and 4: “family support” is
replaced by “family tax credit” in each place where it appears.
Schedule 3, part 1, clause 1(b): “family support credit of tax” is
replaced by “family tax credit”.

Student Allowances Regulations 1998 (SR 1998/277)

Regulation 2(1), definition of personal income, paragraph (d):
“family support” is replaced by “family tax credit”.

Regulation 2(1), definition of spousal or partner’s income,
paragraph (d): “family support” is replaced by *“family tax credit”.

Legidative history

17 May 2007 Introduction (Bill 119-1)
17 May 2007 First reading and referral to Finance and Expenditure
Committee

Wellington, New Zealand: Published under the authority of the
House of Representatives—2007 119bar2.pag
15-NOV-07
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